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INTRODUCTION. 

I  ORIGINALLY  wrote  "  The  Liberty  of  the  Subject "  at  the 
request  of  Lord  Northcliffe  for  insertion  in  the  Daily  Mail. 

I  did  not  intend  to  publish  it  in  book  form,  but  since  its 
appearance  in  the  columns  of  that  newspaper  its  republication 
has  been  largely  demanded. 

I  take  this  opportunity  of  saying  that  the  proofs  of  "  The 
Liberty  of  the  Subject "  were  read  over  by  my  father  (the 
late  Judge  Bowen-Rowlands,  K.C.  (Recorder  of  Swansea), 
and,  with  the  exception  of  my  advocacy  of  the  establishment 
of  a  Court  of  Criminal  Appeal,  he  approved  of  the  reforms 
suggested. 

E.    BOWEN-ROWLANDS. 

3,  Pump  Court, 

Temple,  E.G. 
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CHAPTER  I. 

OUR  CRIMINAL  SYSTEM  GENERALLY. 

WHEN  the  student  of  future  centuries  surveys  the  monuments 
of  a  past  civilisation,  he  may  ponder  over  many  bygone 
institutions  and  many  worn-out  systems. 

But,  wide  though  his  outlook  will  be,  it  may  be  doubted 
whether  in  that  year  of  grace  he  will  review  any  system 
more  hopelessly  broken  down,  more  completely  effete,  than 
that  which  is  presented  to  the  modern  inquirer  in  our  criminal 
system. 

For,  truth  to  tell,  the  state  of  that  system  is  that  of  decay. 
Essentially  unchanging  in  the  midst  of  ever-changing  social 
conditions,  the  relic  of  centuries  long  since  left  behind, 
theoretically  unsound,  and  practically  at  variance  with  the 
requirements  of  a  progressive  people,  it  can  only  properly  be 
termed  broken  down  and  a  menace  to  the  liberty  of  the 
subject. 

And  thus  it  is  that  1  make  no  apology  for  dealing  under  the 
title  of  "  The  Liberty  of  the  Subject "  with  our  criminal 
system.  And  this  I  propose  to  do  by  examining  the  system 
carefully  and  thoroughly,  pointing  out  its  manifold  weaknesses 
and  evils,  and  suggesting  the  reforms  which  it  is  imperative 
should  be  effected.  This  work  will  necessitate  somewhat 
prolonged  investigation,  and  I  propose  in  this  chapter  to 
deal  generally  with  the  system,  leaving  to  other  occasions 
the  critical  examination  of  its  details. 

Now  a  system  of  criminal  law  may  be  judged  from  three 
standpoints,  which  are  procedure — the  law  that  regulates 
proceedings ;  the  substantive  law  itself — the  law  which 
declares  what  is  and  what  is  not  an  offence  ;  and  punishment 
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— regarded  both  as  an  ameliorative  and  punitive  agency. 
And  this  arrangement  I  shall  adopt. 

Let  me  first  proceed  to  discuss  the  all-important  question 
of  criminal  procedure,  premising  that,  in  order  to  enable  my 
non -legal  readers  to  sufficiently  understand  these  chapters, 
I  must  frequently  enter  into  details  which  would  be  un- 
necessary if  I  were  writing  for  a  law  Review ;  that  I  must,  in 
short,  begin  at  the  beginning  and  take  nothing  for  granted. 

I  shall  at  the  outset  point  out  that  the  criminal  law  of 
this  country  is  enforced,  in  the  main,  in  courts  of  assize, 
the  Central  Criminal  Court,  and  courts  of  quarter  sessions. 

On  rare  occasions  the  House  of  Lords  hears  criminal  cases, 
as  also  does  the  King's  Bench  Division  of  the  High  Court 
of  Justice ;  and  the  police  courts  deal  with  trifling  offences, 
and,  moreover,  act  as  a  court  of  enquiry  for  the  great  criminal 
courts.  But  the  substantial  criminal  work  of  the  country 
takes  place  before  a  judge  and  jury  in  the  three  first -mentioned 
courts. 

This  being  so,  it  might  reasonably  be  expected  that  the 
proceedings  of  those  courts,  whose  business  is  concerned 
with  the  reputation,  liberty,  and  lives  of  citizens,  would  be 
ascertained  beyond  all  question,  and  defined  in  a  complete 
code. 

But  that  is  not  the  case.  The  civil  side  of  the  High  Court 
of  Justice,  the  county  courts,  and  even  the  police  courts, 
have  each  its  own  complete  and  more  or  less  satisfactory 
code,  but  the  great  criminal  courts  have  none  ;  their  pro- 
cedure is  based  upon  law  books  written  hundreds  of  years 
ago,  scraps  of  piecemeal  legislation,  and  the  recorded  opinions 
of  judges  who  have  consistently  disagreed  with  each  other 
on  such  matters  since  the  shadowy  days  when  law  was  first 
administered  in  this  country. 

Until  December,  1904,  counsel  desirous  of  ascertaining  a 
point  of  practice  in  these  courts  had  either  to  ask  someone 
who  ought  to  know — but,  as  the  event  proved,  almost  in- 
variably, did  not — or  confuse  himself  in  an  attempt  to  extract 
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from  the  collections  of  superimposed  Acts  of  Parliament, 
undigested  judicial  decisions  and  indefinite  comments, 
termed  "  Text  Books,"  some  established  rule. 

Up  to  that  date  it  was  a  common  thing  to  hear  judges  confess 
that  they  could  not  find  out  what  the  law  was  on  a  certain 
point,  and  counsel  being  equally  ignorant,  it  was  generally 
left  to  the  clerk  of  the  court  to  guess  what "  the  practice  "  was. 

In  December,  1904,  the  result  of  fifteen  years'  laborious 
research  and  considerable  practical  experience  during  early 
years  at  the  Bar  was  published,  and  my  book,  which  was  a 
reduction  to  a  precise  code  of  the  laws  of  criminal  procedure, 
received  the  welcome  of  those  engaged  in  the  administration 
of  the  criminal  law.  And  yet,  useful  though  this  work  may 
be,  what  does  it  after  all  amount  to  ?  Merely  a  Mausoleum 
for  the  antiquities,  inconsistencies,  and  absurdities  of  our 
system  of  criminal  procedure  exposed  in  its  overpowering 
simplicity  to  the  irreverence  of  the  law  reformer.  Later  on 
I  shall  deal  in  detail  with  this  system,  unofficially  reduced  to 
order,  but  itself  as  childish  as  it  was  when  Chief  Justice 
Jeffreys  held  his  Bloody  Assize.  Let  me  illustrate  my 
meaning. 

A  short  time  ago  a  newspaper-reading  world  was  astounded 
to  learn  that  an  assemblage  of  country  folk,  sitting  as  justices 
of  the  peace  in  quarter  sessions,  had  sentenced  a  prisoner  to 
seven  years'  penal  servitude  for  cattle  maiming.  The  case 
was  an  extraordinary  one ;  the  evidence  was  conflicting ; 
the  task  of  sifting  and  weighing  the  evidence  would  have 
taxed  the  capacity  of  an  experienced  judge  ;  and  yet  the 
performance  of  this  very  difficult  duty  was  entrusted  to  a 
number  of  persons  whose  sole  qualification  for  the  task  was 
the  possession  of  certain  landed  property  in  the  county ! 
The  thing  seems,  and  indeed  is,  ridiculous ;  but  when  one 
reflects  that  such  persons  as  these  every  quarter  hold  county 
sessions,  at  which  they  have  power  to  try  prisoners  and 
inflict  sentences  of  penal  servitude  for  life,  the  matter 
assumes  a  serious  complexion. 
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Still,  the  system  allows  it ! 

In  borough  quarter  sessions  the  judge  is  a  trained  and 
paid  barrister — the  Recorder.  But  even  here  things  do  not 
always  progress  smoothly.  And  why  ?  Because  the  appoint- 
ment of  Recorders  rests  with  the  Home  Secretary,  and  the 
qualification  is  political  partisanship,  private  friendship,  and 
not  professional  eminence.  Frequently,  therefore,  a  nominal 
— i.e.,  non -practising — barrister,  or  a  barrister  whose  claim 
rests  on  political  services  or  relationship  to  a  more  or  less 
distinguished  person,  is  selected  by  a  Home  Secretary  whose 
knowledge  of  law  and  the  fitness  of  individual  barristers  for  a 
judicial  post  is  about  on  a  level  with  his  knowledge  of  the 
domestic  economy  of  a  Martian  king. 

And  it  must  be  remembered  that  from  these  tribunals  there 
is  practically  no  appeal. 

In  a  proper  system  of  criminal  procedure,  the  presiding 
judge  at  quarter  sessions,  both  county  and  borough,  would 
be  a  barrister  experienced  in  criminal  cases,  appointed  by 
the  Lord  Chancellor,  and  paid  to  do  the  serious  work  which 
is  now  too  often  the  sport  of  the  unemployed  wealthy. 

This  subject  will  be  fully  dealt  with  in  subsequent  chapters, 
as  will  also  the  perplexing  and  irrational  technicalities  of  a 
criminal  trial ;  the  law  of  evidence — harsh  to  a  prosecutor, 
in  that  it  allows  a  malicious  prisoner  to  assail  him  with  the 
suggestion  of  every  fault  a  distorted  imagination  can  invent ; 
harsh  to  a  prisoner  in  its  incompleteness,  and  generally 
unsatisfactory  because  of  its  indeterminate  character  ;  and 
the  entire  complicated  machinery  which  is  set  in  motion  when 
a  man  is  put  up  to  stand  his  trial  for  an  alleged  offence. 

By  way  of  illustration  of  the  foregoing  statement,  I  will 
take  the  subject  of  "  appeal,"  and  with  scarcely  any  comment 
state  the  following  legal  facts.  If  a  man  is  sentenced  to  a 
day's  imprisonment  without  the  option  of  a  fine  in  any 
police  court — whether  the  justices  are  paid  or  unpaid — he  is 
entitled  to  appeal  to  the  unpaid  magistrates  or  recorder  at 
quarter  sessions.  If  a  man  is  sentenced  by  a  London  stipen- 
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diary  magistrate — e.g.,  such  an  able  and  experienced  magis- 
trate as  Mr.  Curtis  Bennett,  Mr.  Plowden,  or  Mr.  Paul  Taylor 
—he  is  further  entitled  to  appeal  if  the  fine  inflicted  ex- 
ceeds £3. 

If  a  man  is  sentenced  by  unpaid  magistrates  or  a  recorder 
at  quarter  sessions  to  penal  servitude  for  life,  he  is  not  so 
entitled  ;  nor  is  he,  if  before  a  judge  at  assizes  he  is  sentenced 
to  be  hanged ;  unless  the  judge  or  unpaid  magistrate  or 
recorder  states  a  case  on  a  point  of  law,  or  there  is  some 
defect  in  the  record  of  his  trial — a  state  of  affairs  which 
scarcely  ever  happens  ;  or  in  the  case  of  a  trial  at  assizes, 
the  Court  of  King's  Bench  orders  the  case  to  be  brought  before 
it  on  a  point  of  law,  which  is  even  more  rare.  But  if  before 
an  assize  judge,  sitting  in  a  civil  court,  he  brings  an  action 
for  a  farthing  damages,  and  loses  the  case,  he  is  entitled  to 
appeal  to  the  Court  of  Appeal ;  and  if  unsuccessful  there, 
to  the  House  of  Lords. 

But,  again,  if  a  man  is  sentenced  to  seven  years'  penal 
servitude  on  a  trial  of  a  charge  removed  into  the  King's  Bench 
Division  for  misdemeanour — e.g.,  perjury — he  may  appeal 
against  his  conviction  to  the  judges  of  that  Division ;  but  if  he 
has  on  a  trial  in  that  Division  been  sentenced  to  penal  servi- 
tude for  life  for  felony — e.g.,  treason  felony — he  may  not 
appeal,  unless  the  trial  was  really  no  trial  at  all,  i.e.,  a 
mis -trial. 

These  absurdities,  for  such  they  are,  speak  for  themselves. 
But  reform  is  in  the  air !  In  the  last  Parliament  the  Lord 
Chancellor  introduced  into  the  House  of  Lords  a  Bill  to  enable 
a  person  convicted  before  a  judge,  unpaid  magistrates,  or 
recorder,  to  apply  to  the  Court  of  King's  Bench  to  order  the 
judge  at  the  trial  to  state  a  case  on  a  point  of  law,  if  the  court 
deemed  it  desirable  so  to  do. 

And  even  that  poor  little  Bill  was  dropped,  as  was  also 
another  Bill  introduced  by  Lord  Loreburn  in  the  present 
Parliament  which  sought  to  give  an  almost  unrestricted  right 
of  appeal  to  convicted  criminals.  (N.B. — A  similar  Bill  is  now 
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on  the  eve  of  introduction,  but  its  ultimate  fate  is  one  of 
dubiety.) 

To  sum  up  :  the  practical  effect  of  the  foregoing  is  that 
there  is  no  right  of  appeal  on  the  facts  from  criminal  assize 
courts,  the  Central  Criminal  Court,  or  quarter  sessions  ;  and 
only  a  rigidly  restricted  right  of  appeal  on  decisions  in 
law. 

That  this  state  of  things  is  intolerable  seems  quite  clear,  but 
I  reserve  any  remarks  thereon  for  another  occasion. 

Another  important  point  is  that  of  inequality  of  sentences, 
which  is  assumed  to  be  an  inherent  and  ineradicable  fault  of 
our  system  of  criminal  procedure  ;  and  such  it  may  perhaps 
be ;  but  if  it  is,  the  system  should  be  altered.  For  the  pur- 
poses of  a  cursory  glance  at  this  question  I  will  leave  out  of 
consideration  all  criminal  judges  other  than  those  who  are 
also  judges  of  the  High  Court.  Now  these  judges  are  selected 
for  almost  every  conceivable  reason  other  than  experience  of 
the  criminal  law.  Consequently,  their  sentences  vary  in  a 
most  perplexing  degree.  One  judge  regards  the  moral  aspect 
of  a  crime  ;  another  the  religious  aspect ;  while  a  third  has  no 
prejudices  whatsoever,  but,  finding  a  criminal  before  him, 
gives  him  a  sentence  which  is  dictated  by  the  reflections  of  the 
moment.  The  only  one  thing  that  can  be  confidently  pre- 
dicated of  all  is  that  their  sentences  are  the  outcome  of  their 
honest  estimate  of  the  gravity  of  the  crime. 

And  this  is  a  great  deal  to  say,  and  more  than  any  other 
country  has  been  able  to  say  with  any  degree  of  truth. 

But  uniformity  of  sentences  (approximate,  because 
absolute  uniformity  in  anything  is  unobtainable)  can  only  be 
ensured  by  appointing  as  judges  of  crime  those  who  can  show 
uniformity  of  career.  In  other  words,  from  the  ranks  of 
criminal  practitioners  criminal  judges  should  be  appointed. 

At  the  present  time  many  of  the  judges  who  have  to  mete 
out  punishment  in  the  great  criminal  courts  are  former  leaders 
of  the  Appeal  Court,  the  Commercial  Court,  the  Admiralty 
Court,  the  Railway  Commission  Court,  and  the  Bankruptcy 
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Court ;  while  others  were  exclusively  engaged  in  civil  actions 
in  the  High  Court. 

All  these  judges  are  admittedly  most  admirable,  and  it  is 
doubtful  if  they  could  be  improved  upon  as  judges  of  the 
courts  in  which  they  have  specialised.  But  what  experience 
have  they  to  enable  them  to  take  into  consideration  the  various 
uses  of  punishment  and  guide  them  in  estimating  the  value  of 
a  particular  sentence  in  a  particular  case  ?  Absolutely  none. 
Therefore  they  must  fall  back,  so  to  speak,  on  themselves, 
and  in  such  circumstances  is  it  not  hopeless  to  look  for  uni- 
formity ?  The  Lord  Chancellor  would  scarcely  call  in  a 
veterinary  surgeon  to  attend  him  if  he  were  unhappily  stricken 
with  scarlet  fever,  and  yet  he  sends  civil  barristers  to  try  the 
most  important  criminal  cases,  even  those  in  which  human 
life  is  at  stake. 

But  it  may  be  said  that  it  is  not  the  Lord  Chancellor's  fault 
that  he  acts  so  irrationally.  Very  well,  then ;  it  is  the  system's, 
and  the  system  must  be  altered. 

Now  turn  for  a  moment  to  the  body  of  the  criminal  law — 
that  law  which  decides  what  is  a  punishable  offence — what 
condition  is  that  in  ? 

One  example  will  suffice  for  my  present  purpose.  The 
Criminal  Law  decrees  that  a  judge  at  the  trial  shall  in  open 
court  pronounce  sentence  of  death  on 

(1)  The  man  who  murders  another  by  slow  poisoning  ; 

(2)  The  man  who  in  a  fit  of  temper,  and  aggravated  beyond 
endurance — e.g.,  by  aspersions  on  the  virtue  of  his  mother — 
on  the  spur  of  the  moment  throws  a  knife  at  and  kills  his 
tormenter ; 

(3)  The  distraught  girl  who,  intending  its  death,  abandons 
her  illegitimate  child,  who  dies  subsequently  from  exposure  ; 

(4)  The  man  who,  in  a  populous  neighbourhood,  shoots  at  a 
fowl,  intending  to  steal  it  when  shot,  and  accidentally  kills  its 
owner,  who  suddenly  appears  upon  the  scene  ; 

(5)  The  survivor  of  two  people  who  have  agreed  to  commit 
suicide. 
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On  proof  of  the  facts  in  all  these  cases,  the  jury  are  informed 
that  they  must  find  a  verdict  of  wilful  murder,  and  the  sentence 
of  death  inevitably  follows.  And  this  in  a  country  which  is 
the  reputed  pioneer  of  civilisation ! 

Some  time  ago  an  aged  woman,  in  the  depths  of  destitution, 
was  tried  at  the  Central  Criminal  Court  for  wilful  murder. 
Her  crime  was,  that  being  on  the  verge  of  starvation,  friend- 
less, and  too  infirm  to  work,  she  and  her  husband  agreed  to 
end  their  miseries  by  poison.  They  accordingly  took  poison. 
The  husband  died ;  the  woman  recovered.  The  law  then 
intervened,  and  shortly  afterwards  the  woman  stood  in  the 
dock  to  hear  sentence  of  death  passed  upon  her.  The  law 
decreed  it ;  and  the  solemn  scene  was  acted  for  the  vindication 
of  the  law.  A  reprieve  followed,  and  the  woman  was  taken 
out  of  the  condemned  cell,  having  added  to  her  already  over- 
whelming sorrows  the  hideous  ordeal  of  a  trial  for  murder. 

Why  should  such  things  be  ?  Why  should  the  law  of  an 
enlightened  community  lend  itself  to  such  useless  torture  ? 
Why,  indeed  !  The  only  possible  answer  would  be  ;  Because 
every  one  in  authority  was  too  busy  to  devote  any  time  to  the 
amendment  of  the  thing  of  shreds  and  patches  which  was 
called  the  criminal  law  ! 

The  law  regarding  the  collection  of  debts  by  a  Crown  official 
must,  in  the  interests  of  the  community,  be  precise  and  well- 
defined.  But  the  criminal  law — well,  it  is  the  criminal  law. 
It  is  no  one's  business  ;  and — it  is  thought — what  was  good 
enough  for  the  Dark  Ages  should  be  good  enough  for  modern 
Britain. 

And  before  quitting  the  subject  of  this  trial  of  the  aged 
woman  for  this  legal  murder,  I  will  use  it  to  demonstrate  the 
almost  ludicrous  indeterminateness  of  the  law.  Was  it  right 
that  the  judge  should  have  directed  the  jury  that  on  proof  of 
these  facts  it  was  their  duty  to  return  a  verdict  of  murder  ? 
Should  he  not  have  told  them  that  it  was  within  their  province 
to  return  a  verdict  of  not  guilty  ? 

Let  me  examine  the  point  shortly. 
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The  jury  were  sworn  as  follows  :  "  You  shall  well  and  truly 
try,  and  true  deliverance  make,  between  our  Sovereign  Lord 
the  King  and  the  prisoner  at  the  bar,  whom  you  shall  have  in 
charge,  and  a  true  verdict  give  according  to  the  evidence,  so 
help  you  God." 

That  is  the  oath  ;  but  what  is  the  precise  signification  of  the 
italicised  words  ?  Do  they  mean  that  the  jury  must  try  by 
the  evidence  as  to  the  fact  of  the  committing  of  the  crime,  or 
may  they  also  rely  on  the  evidence  as  to  the  circumstances 
of  the  crime,  and  frame  their  verdict  accordingly  ?  In  a  case 
which  is  one  of  the  bulwarks  of  our  national  freedom  (Bushell's 
case)  it  was  held  that  it  was  no  offence  for  the  jury  to  disregard 
the  evidence  as  to  the  fact  and  return  a  verdict  warranted  by^ 
the  circumstances,  although  on  the  bare  facts  the  verdict 
should  have  been  otherwise. 

I  remember  some  years  ago,  in  a  trial  of  a  doctor  for  murder- 
ing a  girl,  who  died  as  the  result  of  an  illegal  operation,  counsel 
for  the  defence  urged  that  in  law  the  jury  were  not  obliged  to 
find  that  because  the  doctor  performed  an  illegal  operation 
and  death  resulted  therefrom,  he  was  guilty  of  murder.  He 
further  contended  that  the  jury  might  take  the  circumstances 
into  account,  and  find  manslaughter. 

The  judge  differed,  and  even  after  his  summing  up,  went  so 
far  as  to  call  back  the  jury  on  their  way  to  the  retiring  room, 
and  tell  them  again  that  they  were  bound  by  their  oaths  to 
find  a  verdict  of  wilful  murder,  if  they  found  that  death  was 
caused  by  the  operation,  and  that  it  was  immaterial  whether 
the  doctor  intended  or  contemplated  that  death  would  follow, 
as  the  operation  was  in  itself  illegal. 

The  jury,  however,  adopted  the  learned  counsel's  view,  and 
convicted  of  manslaughter,  and  prisoner  was  sent  to  penal 
servitude  for  life.  After  this  case  much  discussion  arose  as  to 
the  propriety  of  the  judge's  direction  ;  but  his  view  is  taken  by~ 
almost  every  judge  on  the  Bench,  and  although  it  is  extremely 
doubtful  if  it  is  correct,  it  still  is  acted  upon. 
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CHAPTER  II. 

THE  CRIMINAL  COURTS. 

WITH  the  exception  of  the  police,  or  magistrates',  courts — 
which  are  concerned  with  trifling  offences,  and  also  sit  to 
inquire  whether  a  charge  which  they  have  no  power  to  dispose 
of  should  be  sent  for  trial  or  dismissed — and  certain  courts 
of  merely  local  jurisdiction — e.g.,  the  Vice-Chancellor's 
Court  at  Cambridge — the  criminal  courts  of  England  and 
Wales  are  :  the  House  of  Lords,  the  King's  Bench  Division 
of  the  High  Court  of  Justice,  the  Central  Criminal  Court, 
the  Assize  courts,  and  the  courts  of  borough  or  county 
Quarter  Sessions. 

In  all  but  the  first  the  trials  are  before  a  judge  and  jury. 

Each  of  these  courts  demands  some,  and  the  last  very 
serious,  attention. 

The  House  of  Lords — which,  as  a  criminal  tribunal,  is 
but  a  survival  of  the  days  when  the  King  in  Council  heard 
cases  in  which  the  life  and  lands  of  a  subject  were  in  jeopardy- 
tries  those  accused  (or  technically  "  impeached  ")  by  the 
House  of  Commons  of  misdemeanour,  but  not  of  felony. 

It  also  has  the  exclusive  right  of  trying  any  peer  of  Parlia- 
ment who  is  charged  with  high  treason,  intentional  conceal- 
ment of  treason,  and  felony,  but  not  of  misdemeanour. 

As  to  the  first,  it  may  safely  be  said  that  proceedings  by 
impeachment  are  practically  dead ;  and  as  to  the  second, 
that  this  privilege,  derived  from  archaic  times,  should  forth- 
with be  abandoned.  At  the  present  day,  the  distinction 
between  felony  and  misdemeanour  is  really — except  mainly 
for  purposes  of  procedure — non-existent,  and  it  is  almost 
ludicrous  that  a  peer  charged  with  stealing  a  child  under 
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the  age  of  fourteen  or  being  an  absconding  bankrupt  must, 
whether  he  wishes  it  or  no,  be  tried  by  the  House  of  Lords  ; 
while  one  charged  with  such  grave  offences  as  those  under 
the  Foreign  Enlistment  Act,  conspiracy  to  defraud,  fraud 
as  a  director  of  a  company,  may  be  dealt  with  at  assizes  or 
quarter  sessions,  as  the  case  may  be. 

The  King's  Bench  Division,  theoretically,  may  try  any 
offenders  (except  peers  for  felony),  but  in  practice  it  only 
interferes  in  cases  of  such  magnitude  as  high  treason  or 
complicated  charges  of  misdemeanour  —  e.g.,  the  Whitaker 
Wright  case  —  where  it  is  thought  advisable  to  try  by  a  special 


The  Central  Criminal  Court  is  generally  assumed  to  be 
the  chief  criminal  court,  but  in  reality  it  is,  for  all  practical 
purposes,  an  ordinary  assize  court.  This  court  is  the  successor 
of  the  City  of  London  and  County  of  Middlesex  Courts, 
but  itself  was  established  in  William  IV.'s  reign. 

Its  judges  are  the  Lord  Mayor  and  aldermen,  the  Lord 
Chancellor,  the  judges  —  present  or  past  —  the  Recorder  and 
Common  Serjeant  of  the  City  of  London,  and  certain  other 
officials  of  whom  any  two  —  e.g.,  the  Lord  Mayor  and  an 
alderman,  or  two  aldermen  sitting  together  —  may  try  every 
offender  returned  for  trial  thereto.  The  Lord  Mayor  and 
aldermen  never,  in  fact,  of  themselves  try  prisoners,  but  it 
may  be  pointed  out  as  an  interesting  fact  that  when  a  judge 
of  the  High  Court  comes  to  that  court  to  try  prisoners  the 
seat  of  honour  is  reserved  for  the  Lord  Mayor,  the  judge 
himself  being  provided  with  a  seat  near  at  hand.  Among 
other  peculiarities  attaching  to  the  court  may  be  mentioned 
the  fact  that  it  is  even  now  doubtful  whether  the  court, 
though  admittedly  a  superior  court,  is  a  part  of  the  Supreme 
Court  ! 

The  court,  whatever  it  may  be,  has  full  criminal  jurisdiction, 
and  its  work  is  done  by  the  judges  of  the  High  Court  and 
certain  legal  officials  who  are  appointed  by  the  Lord  Chancellor. 

The  City's  share  in  the  work  is  limited  to  the  ownership 
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of  the  fabric  of  the  court,  the  formal  precedence  of  the  civic 
authorities  therein,  and  the  payment  of  the  salaries  of  the 
officials. 

Surely  it  is  now  high  time  that  this  no  longer  local  but 
important  national  court  should  be  placed  on  exactly  the 
same  footing  as  other  assize  courts. 

If  this  reform  were  effected  many  confusing  statutes  would 
be  wiped  off  the  Statute  Book,  many  technical  doubts  removed, 
and  many  present  inconveniences  obviated. 

The  assize  courts  are,  shortly,  courts  which  are  established 
by  Commissions  issued  by  the  King  to  judges,  certain  King's 
Counsel,  and  other  officials  to  go  into  the  counties  and  try 
those  charged  with  any  crime,  etc. 

A  High  Court  judge  is  nearly  always  one  of  the  Commission, 
but  he  cannot  try  alone  ;  there  must  be  a  second  Commissioner 
present. 

Now  I  come  to  the  consideration  of  the  most  anachronistic 
of  all  criminal  courts,  those  of  quarter  sessions. 

In  the  reign  of  Edward  III.,  certain  persons  were  appointed 
by  the  King  as  justices  of  the  peace,  and  empowered  to  hold 
courts  and  hear  and  determine  at  the  King's  suit  all  manner 
of  felonies  and  trespasses  done  in  the  same  county.  Until 
the  end  of  the  seventeenth  century  these  justices  had  power 
to  try  capital  cases,  and  indeed  the  commission  of  peace  under 
which  they  act  is  sufficiently  wide  to  include  every  kind  of 
offence,  except,  perhaps,  treason  ;  but  now  by  virtue  of  an 
Act  passed  in  1842,  and  various  other  statutes,  their  powers 
have  been  greatly  restricted. 

However,  even  now  they  have  power  to  sentence  a  criminal 
to  penal  servitude  for  life,  whenever  a  felon  has  been  previ- 
ously convicted  of  felony,  unless  the  second  felony  was  for 
simple  larceny — i.e.,  stealing — ,  and  burglary  ;  and  can  award 
fourteen  years'  penal  servitude  for  a  variety  of  offences, 
such  as  stealing  a  horse,  cow,  or  sheep,  or  maiming  cattle. 

Courts  of  borough  quarter  sessions  have  the  same  jurisdic- 
tion over  offences  committed  within  the  borough  as  county 
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quarter  sessions  have  over  those  committed  in  the  county, 
and  the  main  difference  between  the  two  is  that  in  the  first 
a  qualified  barrister  appointed  by  the  Home  Secretary  is 
the  sole  judge,  whereas  in  the  latter  the  bench  of  magistrates 
is  the  judge. 

Now,  to  consider  their  work. 

In  1905  quarter  sessions  tried  8,431  persons  out  of  a  total 
of  12,026  brought  to  trial  before  a  jury,  and  inflicted  punish- 
ment on  526  prisoners  to  the  amount  of  529  years  of  penal 
servitude,  and  imprisonment,  with  or  without  hard  labour, 
to  a  very  large  extent  on  5,860  prisoners. 

At  assizes  3,592  persons  were  tried,  and  its  total  of  penal 
servitude  for  450  prisoners,  in  addition  to  thirty-two  death 
sentences  and  one  life  sentence,  was  450  years.  Its  total 
of  imprisonment  I  have  not  worked  out,  but  only  2,179 
prisoners  suffered  it. 

Now,  at  assizes  generally  judges  of  the  High  Court  and 
occasionally  eminent  barristers  preside,  but  at  county  quarter 
sessions  the  bench  is  made  up  of  those  who  are  selected 
simply  and  solely  because  they  own  property ;  in  fact,  this 
bench  is  composed  of  those  who,  in  law  at  least,  are  not 
supposed  to  have  any  legal  training  or  experience  whatsoever. 

At  borough  quarter  sessions  any  barrister  of  five  years' 
standing  may  be  appointed  as  Recorder  by  the  Home  Secre- 
tary, who  very  frequently  is  not  a  barrister  ;  and  so  on  that 
bench  may  be  seen  nominal  barristers  dealing  out  the  law 
they  were  unable  to  practise. 

And  why  ?  Because  the  Home  Secretary  considers  not 
the  legal  attributes  of  a  proposed  Recorder,  but  merely  his 
power  of  adhesion  to  the  party  of  which  he  himself  is  an 
official,  or  other  equally  indefensible  reasons.  And  these 
are  the  high  judicial  officers  who  wield  the  immense  powers 
ndicated. 

I  have  set  out  the  facts.  In  another  chapter  I  shall  deal 
with  the  question  of  necessary  reform. 
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CHAPTER  III. 

PROCEEDINGS   AT  TRIAL. 

ALL  proceedings  in  the  criminal  courts  summarised  in  the 
last  chapter  must  be  commenced  by  coroner's  inquisition, 
information,  or  indictment.  Coroner's  inquisition  is  only 
applicable  when  a  coroner's  jury  have  returned  a  verdict  of 
murder  or  manslaughter  against  anyone ;  and  information 
is  confined  to  the  King's  Bench  Division,  is  rarely  used,  and 
then  only  in  connection  with  misdemeanours  of  a  public 
character — e.g.,  seditious  libels,  slanders  of  magistrates. 

The  usual  method  of  commencing  proceedings  in  these 
courts  is  by  indictment,  which,  in  popular  language,  is  a 
written  charge  presented  on  oath  by  a  grand  jury  to  whom  it 
has  been  preferred  by  the  Crown  or  a  subject. 

The  proceedings  before  a  grand  jury  are,  shortly,  these  ; 
A  charge  written  on  parchment  is  sent  before  them ;  they 
hear  witnesses  in  support  of  it,  and  if  they  think  it  is  sub- 
stantial the  foreman  writes  on  the  back  of  the  parchment, 
"  True  Bill,"  and  signs  it  and  takes  it  into  court.  The 
accused  is  subsequently  tried  on  it  by  a  judge  and  jury.  If 
they  think  it  is  unsubstantial,  "  No  True  Bill "  is  written, 
and  the  accused  is,  as  far  as  that  charge  is  concerned,  dis- 
charged without  trial. 

Now,  until  1859  it  was  open  to  anyone  to  prefer  such  a 
charge  against  anyone,  it  being  left  to  the  grand  jury  to  say 
whether  the  person  accused  should  be  placed  on  his  trial ;  but 
in  that  year  it  was  enacted  that  in  the  case  of  certain  specified 
offences  no  such  charge  should  be  preferred,  unless  the  person 
accused  was  committed  for  trial  by  a  police  court  or  leave 
was  obtained  from  the  judge  at  the  trial  or  certain  high  legal 


THE   LIBERTY  OF  THE  SUBJECT.  19 

officials,  or  certain  formalities  were  observed.  Since  that 
date  most  criminal  Statutes  have  incorporated  that  enactment, 
the  Vexatious  Indictments  Act,  and  so  a  large  number  of 
offences  are  now  subject  to  it.  The  result  of  this  piecemeal 
work  is  that  certain  offences  are  and  others  are  not  subject  to 
that  Act,  and  much  confusion  prevails.  For  instance,  any 
person  may  prefer  an  indictment  against  another  for  murder 
or  manslaughter  without  even  notice  to  the  accused  ;  but  he 
may  not  charge  him  with  keeping  a  gambling  house,  or 
perjury,  without  satisfying  the  requirements  of  that  Act. 

A^ain,  the  offence  of  obtaining  money  by  false  pretences 
is  within  the  Act,  but  "  an  attempt  "  to  so  obtain  is  not ! 

Therefore  here  again  may  be  noted  that  extraordinary 
lack  of  principle  which  distinguishes  our  criminal  system. 

It  is  generally  admitted  that  in  the  multiplicity  of  our 
present-day  offences  no  man  should  be  ever  subjected  to  the 
risk  of  the  ordeal  of  trial  by  jury,  except  by  the  direction  of  a 
magistrate  who  has  had  before  him  the  witnesses  for  the 
prosecution.  Why,  therefore,  are  not  all  offences  made  subject 
to  the  Vexatious  Indictments  Act  ?  If  that  were  done,  there 
would  be  no  further  use  for  the  antiquated  grand  jury  ;  and 
criminal  trials  would  range  themselves  alongside  of  civil 
trials,  in  which  nowadays  ceremony  is  as  nothing,  expense 
reduced  to  a  minimum,  and  j  ustice  done  substantially. 

I  believe  1  am  not  alone  in  demanding  the  abolition  of  this 
system,  which  is  neither  ornamental  nor  useful,  but  is  fre- 
quently mischievous,  and,  where  there  has  been  a  previous 
magisterial  inquiry,  a  waste  of  public  time.  The  system 
dates  from  the  times  when  the  grand  jury  were  the  actual 
accusers  of  criminals,  and  not,  as  now,  the  registrars  of  the 
opinions  of  a  judge.  It  is  an  entirely  out-of-date  institution, 
and,  when  the  change  I  have  advocated  above  is  made,  cannot 
possibly  be  of  the  least  use,  unless  it  be  that  the  causing  of 
expense  to  the  community  and  delaying  the  trial  of  criminals 
is  serviceable ! 

As  an  instance  of  the  way  in  which,  occasionally,  by  over- 
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stepping  their  functions,  these  institutions  become  mis- 
chievous, I  recall  a  certain  assizes  held  by  (the  late)  Lord 
Justice  Mathew. 

The  wife  of  a  clergyman  was  charged  with  cruelty  to  her 
child.  The  case  had  been  before  the  magistrates  who  com- 
mitted the  accused  for  trial,  and  prima  fade  it  looked  very 
black  against  her.  The  judge  told  the  grand  jury  to  find 
a  true  bill  and  leave  it  to  the  petty  jury  to  pronounce  as  to 
her  guilt  or  innocence. 

The  grand  jury  ignored  the  Bill !  The  astonishment  of  the 
judge  was  shared  by  those  who  were  "  in  "  the  case  :  but, 
it  not  being  allowable  in  the  circumstances  to  send  a  second 
bill  to  the  grand  jury  the  lady  was  allowed  to  depart,  and  no 
further  proceedings  were  taken. 

Subsequently  one  of  the  grand  jury  stated  that  a  division 
had  been  taken  by  them,  and  those  who  were  in  favour  of 
giving  the  lady  another  chance  won.  So  the  grand  jury  had 
taken  upon  themselves  to  try  the  case  ! 

Now  let  me  come  to  the  arrival  of  the  prisoner  in  the  dock. 
The  charge  is  read  over  to  him,  and  he  is  asked  to  plead. 
This  is  the  time  for  counsel  for  the  defence  to  expend  his 
ingenuity  in  taking  objection  to  the  indictment. 

But  it  may  be  asked,  what  possible  objection  can  there 
be  to  a  charge  which  has  been  inquired  into  in  the  majority 
of  cases  by  a  magistrate,  always  by  a  grand  jury,  always  by  a 
judge  ?  The  answer  is  that  the  indictments  of  to-day  are 
framed,  with  but  few  changes,  as  they  were  hundreds  of  years 
ago. 

The  same  odd  technicalities  prevail ;  and  although  in 
recent  years  the  power  has  been  given  to  a  judge  to  amend 
a  faulty  indictment,  in  most  respects  an  indictment  remains, 
as  it  always  was,  a  creature  of  a  remote  and  formal  age. 

By  way  of  illustration.  An  indictment  for  murder  must 
allege  that  the  accused  "  feloniously  and  of  his  malice  afore- 
thought did  kill  and  murder"  and  if  one  of  the  italicised  words 
be  omitted  the  indictment  is  bad.  A  reasonable  man  would 
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imagine  that  if  the  indictment  ran  as  follows,  "  The  jurors 
for  our  Lord  the  King  upon  their  oath  present  that  on  the  1st 
day  of  April,  1900,  A.  B.  did  murder  CJ.  D."  would  be  sufficient 
in  law.  But  it  would  not.  True,  it  would  convey  to  the 
accused  much  more  plainly  than  the  present  rigmarole  the 
nature  of  the  charge  against  him ;  but,  alas  !  it  would  not  be 
in  accordance  with  ancient  forms  !  So  it  would  be  quashed. 

But  it  is  in  a  conspiracy  or  perjury  indictment  that  the 
ingenuity  of  counsel  has  fair  scope. 

I  remember  some  years  ago  a  series  of  perjury  trials  at  the 
Glamorganshire  Assizes. 

The  indictments  against  four  men  were  many  feet  in  length, 
and  yet  the  offence  charged  was  merely  that  in  a  police-court, 
on  the  hearing  of  an  affiliation  summons,  the  accused  swore 
that  the  defendant  on  that  summons  was  at  a  certain  place 
on  a  certain  occasion. 

A  simple  charge  which  might  have  been  made  in  fifty  words 
had  it  not  been  for  the  System  ! 

At  the  hearing  the  whole  of  the  first  day  was  occupied  in 
hearing  objections  to  the  form  of  the  indictment ;  there  was 
no  doubt  but  that  the  charge  was  made  plainly  and  precisely  ; 
but  the  argument  advanced  was  that  it  was  not  made  in  con- 
formity with  the  views  of  lawyers  of  the  Middle  Ages  ! 

In  the  end  the  judge  upheld  the  indictment,  and  the  men 
were  placed  on  their  trial.  Mind,  in  this,  as  in  so  many  other 
cases,  there  was  no  question  as  to  sufficiency  in  law,  but 
simply  as  to  whether  certain  technicalities  had  been  ob- 
served. Ab  uno  disce  omnial  I  could  multiply  instances, 
but  they  would  not  carry  further  my  position,  which  is  that 
owing  to  the  ancient  and  unreasonable  state  of  our  system  of 
civil  law,  counsel  is  darkened,  and  endless  time  is  wasted  in 
the  consideration  of  points  which  have  nothing  to  do  with 
the  question  of  the  guilt  of  the  man  in  the  dock. 

Indictments  should  be  concise  and  plain,  describing  the 
offence  charged  in  every-day  language,  and  no  objection 
should  be  allowed  unless  it  is  substantial. 
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When  a  prisoner  is  put  up  to  plead,  he  should  be 
confronted  with  a  simply-written  charge,  and  any  objection 
that  is  to  be  made  to  it  on  his  behalf  should  be 
made  at  once,  and  should  not  be  allowed  unless  it  can  be 
shown  that  the  defence  may  be  prejudiced  if  the  indictment 
remained  in  such  a  state.  If  such  is  shown,  the  judge  should 
be  compelled  to  order  the  presentment  of  a  fresh  indictment 
at  that  or  the  following  session  of  the  court,  unless  the  objec- 
tion referred  to  sufficiency  in  law,  when  the  defendant 
should  be  discharged. 
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CHAPTER  IV. 

PROCEEDINGS     AND     COUNSEL. 

THE  indictment  having  survived  objections,  the  accused  is 
called  upon  to  plead  to  it. 

I  do  not  intend  to  deal  with  the  various  kinds  of  pleas  he 
may  make,  for  those  other  than  "  guilty  "  or  "  not  guilty  " 
are  too  highly  technical  to  be  generally  understandable  ;  but 
the  character  of  the  law  applicable  may  be  gathered  from 
the  following : — 

If  a  man  does  not  plead  when  called  upon,  a  jury  must  be 
sworn  to  try  whether  he  stands  mute  maliciously  or  is  "  mute 
by  the  visitation  of  God."  If  the  former  is  found,  a  plea  of 
"  not  guilty  "  is  entered  ;  if  the  latter,  the  jury  are  sworn  to 
inquire  whether  (speaking  generally)  he  is  capable  of  under- 
standing the  nature  of  the  charge,  and  instructing  counsel  to 
defend  him. 

If  the  verdict  is  in  the  negative  he  is  treated  as  an  insane 
criminal,  and  sent  to  Broadmoor.  Some  few  years  ago  a 
deaf  mute  was  indicted  for  a  criminal  assault  on  a  child. 
There  were  some  twenty  distinct  charges  against  him,  but 
when  he  was  called  upon  his  counsel  said  he  was  in  law  "un- 
able to  plead."  A  jury  was  sworn  to  try  this  question.  It 
was  shown  that  the  prisoner  had  been  born  deaf  and  dumb,  but 
that  he  was  a  skilled  worker  in  metals,  earned  good  wages, 
and  was,  despite  his  affliction,  an  intelligent  man. 

But  it  was  found  impossible  to  communicate  to  him  the 
precise  nature  of  the  charge,  or  to  tell  him  that  he  could 
challenge  jurors,  or  to  question  him  as  to  his  defence. 

The  jury  having  returned  a  verdict  to  this  effect,  the  man 
could  not  be  tried,  and,  as  the  law  directed,  was  ordered  by 
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the  judge  to  be  detained  as  a  criminal  lunatic.  This  state- 
ment seems  incredible,  but  it  is  a  fact.  I  understand  the 
defence  had  practically  no  answer  to  the  charges,  but  never- 
theless the  man  escaped  punishment,  and  immediately  after- 
wards was  released  from  Broadmoor  as  not  insane. 

The  next  stage  in  a  trial,  after  the  accused  has  pleaded, 
is  empannelling  the  jury,  and  this  process  is  hedged  round 
with  a  network  of  technicalities.  In  certain  cases  not  neces- 
sary to  specify  an  accused  may  move  to  set  aside  the  entire 
jury  list,  or  "  panel"  ;  and  here  ancient  forms  and  regula- 
tions abound. 

If  he  does  not,  as  it  is  termed,  "  challenge  the  array,"  he 
may  still,  in  treason,  challenge,  without  giving  any  reason  for 
it,  thirty -five  individual  jurors,  and  in  felony  twenty ;  and  the 
jurors  so  challenged  may  not  try  his  case. 

In  misdemeanour  he  must  show  cause  for  every  challenge 
to  the  satisfaction  of  a  jury  sworn  to  try  it. 

When  it  is  remembered  that  at  the  present  time  any  dis- 
tinction between  felony  and  misdemeanour  is,  except  for 
purposes  of  procedure  and  to  some  slight  extent  of  punish- 
ment almost  non-existent,  these  rules  again  forcibly  bring 
home  to  us  the  antiquity  of  our  system. 

Now  having  had  the  jury  sworn,  the  trial  begins.  The 
case  for  the  prosecution  must  be  conducted  by  a  barrister 
(or,  in  the  case  of  a  few  quarter  sessions  where  there  is  no 
Bar,  by  a  solicitor).  The  reason  is  that  all  prosecutions  are 
theoretically  undertaken  by  the  King,  and  as  he  cannot  appear 
in  person,  his  deputies  must  act  for  him ;  and  the  county 
or  borough,  as  the  case  may  be,  pays  the  barristers'  fees. 

But  the  prisoner,  unless  he  comes  within  the  Poor  Prisoners 
Act,  must  defend  himself  or  at  least  pay  for  counsel  to  defend 
him.  Up  to  the  time  of  William  III.  a  prisoner  was  not  en- 
titled to  be  represented  except  in  the  then  trifling  crimes 
known  as  misdemeanours,  although  in  treason,  or  felony, 
by  permission  of  the  court,  counsel  might  argue  a  point  of  law 
for  him. 
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In  William  III.'s  reign  counsel  were  allowed  to  the  defence 
in  trials  for  treason,  and  this  privilege  was  extended  in  William 
TV's  reign  to  felony.  Bo  nowadays  a  prisoner  is  entitled  to 
the  services  of  counsel  (unless  the  particular  barrister  desired 
is  a  King's  Counsel,  when  a  license  must  be  obtained  from 
the  Home  Secretary)  in  all  cases  provided  he  is  in  a  position 
to  pay  the  necessary  fees. 

In  the  large  majority  of  cases  he  is  not  in  that  position 
and  so  he  has  to  defend  himself,  unless  the  court  certifies 
under  the  Poor  Prisoners  Act,  passed  in  the  third  year  of  our 
present  King,  that  he  be  legally  assisted. 

If  the  court  do  so  certify,  counsel  is  retained  and  paid  as 
in  prosecutions  by  the  county  or  borough. 

This  enactment  on  paper  looks  well  enough,  but  in  fact  it 
is  not  very  beneficial  to  the  "  poor  prisoner,"  as  the  eleemosy- 
nary aid  is  not  to  be  certified  for  unless  the  prisoner  is  too 
poor  to  pay,  and,  further,  unless,  "  having  regard  to  the  nature 
of  the  defence  set  up  by  any  poor  prisoner,  as  disclosed  in 
the  evidence  given  or  statement  made  by  him  before  the  com- 
mitting justice,  it  is  deemed  desirable  in  the  interests  of 
justice."  Now  frequently  no  defence  is  set  up  and  no  state- 
ment is  made,  and  in  such  cases  the  Act  does  not  apply,  and 
moreover  experience  shows  that  the  nature  of  a  defence,  when 
set  up,  seldom  renders  such  aid  necessary,  and  unless  the  case 
is  extraordinarily  complicated,  or  the  crime  exceptionally 
serious,  it  is  not  ordered.  Therefore  the  Act  is  only  partially 
serviceable.  Now,  putting  the  Act  on  one  side,  it  may  well 
be  asked  whether  it  is  not  even  more  desirable  that  a  prisoner 
should  be  represented  than  that  the  prosecution  should  be. 
Undoubtedly  it  is.  Except  in  a  few  cases  here  and  there,  the 
duty  of  a  prosecutor  is  merely  to  lay  the  facts  before  the  court, 
and  the  lowest  order  of  forensic  intelligence  can  grapple  with 
the  simple  task ;  but  a  defence,  depending  as  it  does  upon 
circumstances  as  distinct  from  the  facts  of  an  alleged  crime, 
invariably  needs  an  experienced  advocate. 

Attend  an  assizes  on  the  opening  day.     The  briefs  for 
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the  prosecution  are  given  out  on  the  principle  of  selection 
of  the  worst ;  but  it  is  the  able,  experienced  men  who  are 
selected  when  the  solicitor  seeks  a  defending  counsel.  Occasion- 
ally a  prosecution  needs  care.  Then  a  counsel  to  undertake 
it  is  rarely  chosen  from  the  ranks  of  the  ordinary  prosecutors  ; 
he  is  sought  elsewhere.  But  the  counsel  for  the  defence  is 
invariably  the  best  advocate  the  prisoner  can  afEord  to  re- 
tain. These  facts  will  show  what  a  vast  difference  there  is 
between  the  two  cases. 

And  yet  it  is  the  simple  duty  that  is  always  entrusted  to 
counsel ;  and  that  because  of  a  fiction  of  law. 

Again,  one  often  hears  it  said  that  it  is  better  that  ninety- 
nine  guilty  persons  should  be  acquitted  than  that  one  innocent 
person  should  be  convicted ;  but  our  legal  system  does  not 
act  on  that  principle  ! 

Another  great  reason  why  prisoners  should  be  always  repre- 
sented at  the  public  expense  is  that  undefended  prisoners 
injure  both  their  own  chances  of  acquittal  and  the  feelings 
of  adverse  witnesses  by  the  nature  of  their  defence.  One 
hears  all  too  often  undefended  prisoners  trying  to  save  them- 
selves by  inventing  all  manner  of  lies  about  their  accusers 
or  opposing  witnesses.  Why  do  they  do  it  ?  Well,  the 
drowning  man  clutches  the  straw.  The  judge  cannot  well 
stop  him,  for  the  jury  would  think  the  prisoner  was  being 
unduly  hampered  if  he  did  ;  so  he  must  sit  silently  and  listen 
while  the  prisoner  is  blackening  his  own  chances  and  the 
character  of  helpless  people.  In  the  end  his  conduct  makes 
his  sentence  heavier,  but  that  is  all.  If  every  prisoner  were 
represented  professionally  such  scandalous  scenes  as  are 
sometimes  enacted  in  a  court  of  justice  would  soon  be  a  thing 
of  the  past. 

On  the  grounds  of  justice,  both  to  the  prisoner  and  to  all 
concerned  in  the  administration  of  justice,  the  same  rule  as  to 
representation  by  counsel  should  hold  good  in  both  prose- 
cution and  defence. 
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CHAPTER  V. 

EVIDENCE    AS   TO   CHARACTER  AND   THE   CRIMINAL 
EVIDENCE   ACT, 

OUR  law  of  evidence  allows  a  witness  who  is  called  to  swear 
to  the  correctness  of  a  plan  of  a  house  to  be  asked  whether, 
fifty  years  before,  he  was  not  fined  twenty  shillings  for  riding 
in  a  first-class  railway  carriage  with  a  third-class  ticket. 

In  fact,  directly  a  witness  (other  than  a  prisoner  (gets  into 
the  box  there  is,  in  law,  no  question  which  he  may  not  be 
asked,  provided  it  is  put  with  an  intention  to  discredit  him 
in  the  minds  of  the  jury  and  may  produce  an  answer  which 
would  serve  that  purpose. 

His  only  protector  is  the  judge,  who  may  disallow  any  ques- 
tion which  he  deems  too  wide  ;  but  the  judge  very  rarely 
interferes. 

Further,  if  a  witness — e.g.,  in  an  assault  case — swears  that 
he  saw  the  assault  committed,  the  accused  may  call  a  wit- 
ness to  say  that  the  first  witness's  general  reputation  is  such 
as  to  disentitle  him  to  be  believed  on  his  oath. 

But  if  a  prisoner  on  his  trial  himself  gives  evidence,  he 
may  not  be  asked  any  question  tending  to  show  that  his 
character  is  bad,  unless  he  has  attacked  the  character  of  a 
witness  for  the  prosecution  or  his  character  is  in  direct  issue 
— e.g.,  in  a  charge  of  receiving  stolen  property. 

So,  as  we  have  seen  in  the  last  chapter,  our  criminal  system 
always  provides  counsel  for  the  prosecution,  but  scarcely 
ever  for  the  defence,  and,  while  protecting  the  prisoner - 
witness's  character  from  attack,  allows  the  witness  who 
gives  evidence  in  the  sole  interests  of  justice  to  be  exposed 
to  every  insult  which  malice  can  invent  or  cunning  evolve. 
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This  is  surely  not  right,  and  if  it  is  desirable  to  protect  a 
prisoner-witness  from  cross-examination  as  to  character, 
it  is  infinitely  more  desirable  to  protect  an  ordinary  witness. 

But,  apart  from  this  relative  question,  there  is  another 
and  more  important  question  which  involves  the  right  to 
cross-examine  as  to  character  at  all.  Is  it,  in  short,  ex- 
pedient that  a  witness  who  is  called  to  speak  as  to  the  exis- 
tence of  a  fact  should  be  liable  to  be  interrogated  as  to  every 
lapse  from  the  path  of  strict  morality  ?  There  is  reason  for 
thinking  that,  on  the  one  hand,  it  may  be  urged  that,  as 
credibility  is  the  bed-rock  foundation  of  a  witness's  testi- 
mony, such  cross-examination  should  be  allowed  ;  and  to 
anyone  familiar  with  criminal  trials  there  is  much  to  be  said 
for  this  view ;  but,  on  the  other  hand,  there  is  this  to  be 
advanced :  that  innumerable  crimes  are  never  punished 
because  the  victims  will  not  come  into  court  and  submit  to 
having  their  follies,  or  even  sins,  exposed  to  the  public  gaze. 
If  any  one  doubts  this  statement,  let  him  go  to  Scotland 
Yard  and  ask  how  many  blackmailers — in  all  ranks  of  society 
— there  are  in  the  metropolis  to-day  who  are  known  to  the 
ponce,  but  cannot  be  laid  by  the  heels  because  the  victims 
refuse  to  prosecute.  The  answer  would  probably  astonish 
any  inquirer.  And,  strange  though  the  bald  assertion  may 
appear,  our  law  of  evidence  is  responsible  for  the  prevalence 
of  this  devil's  trade  in  out  midst. 

Then  it  may  be  asked  :  What  is  to  be  done  ?  The  answer 
is  :  Extend  the  law  which  protects  the  prisoner -witness  to 
the  prosecutor  or  the  ordinary  witness.  This  seemingly 
small  reform  would  be  productive  of  greater  benefit  to  the 
well-being  of  the  country  than  shoals  of  wordy  statutes 
dealing  with  supposed  ills. 

Many  years  ago  I  was  instructed  to  defend  a  prisoner 
charged  with  blackmailing  a  woman  before  the  late  Mr. 
Justice  Wright — a  judge  than  whom  no  wiser  or  greater  ever 
sat  on  a  judicial  bench.  The  essence  of  the  offence  was  con- 
tained in  a  letter,  but  according  to  the  law  of  evidence  I  was 


THE  LIBERTY  OF  THE  SUBJECT.  29 

entitled  to  cross-examine  as  to  the  circumstances  in  which 
the  letter  was  sent.  In  my  inexperience  I  rose  to  do  so, 
but  was  at  once  stopped  by  the  judge. 

He  refused  to  allow  me  to  put  a  single  question  to  the 
prosecutrix,  ruling  that  the  offence  was  complete  in  the 
letter.  The  prisoner  thereupon  withdrew  his  plea  of  "not 
guilty,"  and  was  very  properly  sentenced  to  a  long  term  of 
penal  servitude. 

In  taking  this  course  the  late  judge  did  no  injustice  to  the 
prisoner,  and  protected  the  witness  and  acted  as,  I  humbly 
think,  all  judges  should  act  in  such  circumstances. 

In  concluding  my  discussion  of  this  topic,  I  may  say  that 
since  then  I  have  rigidly  refused  to  cross-examine  as  to  char- 
acter, save  in  cases  where  the  defence  was  that  the  prosecutor 
and  his  witnesses  were  engaged  in  a  conspiracy  against  the 
prisoner  or  in  certain  cases  of  assault  on  women,  or  where 
it  is  in  direct  issue,  and  it  is  satisfactory  to  reflect  that  a 
very  large  number  of  counsel  take  a  similar  view  of  the 
practice  of  cross-examination.  It  is  a  trite  saying  that  the 
immunity  of  a  witness  from  persecution  rests  solely  in  the 
honour  of  the  Bar. 

Another  highly  controversial  matter  is  the  Act  of  Parlia- 
ment which  enables  prisoners  to  give  evidence  on  their  own 
behalf. 

Previous  to  the  passing  of  that  Act  in  1898  only  in  a  few 
cases  were  accused  entitled  to  testify,  and  those  cases  were 
mainly  those  in  which  sexual  offences  were  charged. 

The  old  law  was  that  it  was  the  duty  of  the  Crown  to  prove 
a  case  up  to  the  hilt  against  an  accused  before  a  conviction 
was  demanded.  At  that  time  it  was  the  regular  thing  for 
counsel  for  the  defence  in  a  hopeless  case  to  lament  the  fact 
that  the  law  closed  the  mouth  of  the  one  person  who  could 
have  given  a  definite  account  of  his  movements  on  the  date 
in  question ! 

This  line  was  often  effective,  but  I  cannot  call  to  mind  one 
single  case  in  which  the  closed  mouth  of  the  prisoner  affected 
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the  result.  And  I  may  be  pardoned  for  saying  that,  al- 
though nowadays  my  practice  lies  for  the  most  part  in  civil 
courts,  in  these  early  years  at  the  Bar  I  saw  a  great  deal 
of  criminal  courts— and  quite  sufficient  to  enable  me  to 
speak  as  an  expert. 

But  the  reformer  was  on  the  war-path,  and  a  number  of 
legislators — mainly  unversed  in  the  ways  of  crime — passed 
the  Criminal  Evidence  Act.  The  result  of  that  Act  has  been 
that  if  a  prisoner  does  not  on  his  trial  go  into  the  box  he  will 
be  certainly  convicted. 

It  is  true  that  counsel  for  the  prosecution  may  not  dilate 
to  the  jury  on  his  shyness  if  he  will  not  give  evidence,  but  the 
judge  may ;  and,  besides,  every  man  of  the  jury  knows  by 
this  time  that  a  prisoner  may  give  evidence  on  his  own  be- 
half in  every  case  tried  in  a  criminal  court ;  therefore  if  he 
does  not  do  so,  the  effect  on  the  good  men  and  true  will  show 
itself  in  a  conviction. 

What,  then,  should  be  done  ?  Speaking  personally,  I 
think  that  on  this  one  point  the  old  state  of  the  law  is  pre- 
ferable to  the  present.  For  apart  from  the  fact  that  the 
Act  is  really  imperative,  though  in  words  permissive,  it  gives 
opportunities  to  the  brazen  criminal  which  it  denies  to  the 
nerve -stricken  prisoner  who,  though  not  guilty,  is  beside 
himself  with  anguish  at  finding  himself  in  such  a  terrible 
position. 

As  far  as  I  can  gather  from  those  who  practise  exclusively 
in  criminal  courts,  they  coincide  with  me  in  the  opinion  that 
the  Act  is  highly  beneficial  to  the  habitual  criminal  who 
"  knows  the  ropes,"  but  is  very  hard  upon  the  innocent  man. 
It  further,  I  presume  to  say,  practically  offends  against 
the  good  old  principle  of  our  law  that  every  man  is  presumed 
to  be  innocent  until  he  is  found  to  be  guilty,  and  should 
either  be  repealed  or  modified  in  a  way  which  I  shall  later 
discuss. 
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CHAPTER  VI. 

JURIES,   FELONIES    AND   MISDEMEANOURS. 

EXCEPT  in  the  case  of  trials  by  the  House  of  Lords,  and  such 
offences  as  cc  disorderly  conduct  "  and  "  common  assault," 
which  may  be  disposed  of  in  a  police  court,  the  law  directs  that 
all  criminal  charges  shall  be  heard  by  a  judge  and  jury.  All 
manner  of  panegyrics  have  been  lavished  on  this  provision, 
and  it  is  undoubtedly  admirable,  but  in  many  details  our 
jury  system  stands  sadly  in  need  of  revision. 

A  jury  may  be  either  special  or  common,  the  precise  differ- 
ence between  the  two  species  being  that  a  special  juror  is  on 
rude  commercial  principles  better  off  than  his  "  common  " 
brother.  The  jury  in  a  criminal  court  is  always  a  common 
jury,  except  that  on  the  trial  of  an  indictment  for  misde- 
meanour found  in  or  removed  into  the  King's  Bench  Division 
a  special  jury  may  be  ordered. 

Every  man  between  the  ages  of  twenty-one  and  sixty,  not 
being  an  outlaw,  who  has  not  been  convicted  of  any  infamous 
crime  and  remains  unpardoned,  and  who  possesses  the  neces- 
sary property  qualification — e.g.,  is  rated  to  the  poor  rate  and 
the  inhabited  house  duty  outside  Middlesex,  on  a  value  of  £20 
— is  liable  to  be  called  upon  to  serve  as  a  juror,  provided  he  is 
not  a  judge  or  otherwise  exempted  by  statute. 

The  number  of  jurors  necessary  to  complete  a  jury  is 
twelve. 

Now  let  us  assume  that  twelve  men  are  in  the  box  ready  to 
try  a  case.  The  accused  is  first  of  all  told  that  these  gentle- 
men are  about  to  try  him,  and  that  he  may  object  to  them, 
or  any  of  them,  if  he  feels  so  disposed. 

In  felony — e.g.,  a  charge  of  stealing  a  farthing's  worth  of 


32  THE  LIBERTY  OF  THE  SUBJECT. 

hairpins — each  juror  must  be  sworn  separately.  In  mis- 
demeanours— e.g.,  a  charge  of  stealing  a  dog  after  a  previous 
conviction  for  dog  stealing — all  the  jurors  are  sworn  together, 
three  holding  one  testament.  In  felony  the  prisoner  may 
peremptorily  order  twenty  jurors  to  stand  aside.  In  mis- 
demeanour he  may  object  to  any  juror  on  the  ground  of  want 
of  qualification,  or  supposed  partiality,  and  such  objection  is 
tried  by  a  jury. 

The  whole  of  these  rules,  depending  as  they  do  upon  the 
existing  distinction  between  felony  and  misdemeanour, 
should  be  abolished,  and  no  peremptory  challenges  should  be 
allowed.  Occasionally  a  malicious  prisoner,  in  order  to 
waste  time  says  "  I  object "  to  twenty  jurors  without  any 
ground  whatsoever,  and  such  cannot  try  his  case. 

The  only  challenge  that  should  be  allowed  is  one  for  cause, 
which  the  judge  himself  should  try,  and  so  avoid  the  un- 
necessary delay  caused  by  submitting  the  objection  to  a  jury 
of  two  or  three. 

The  jury  having  been  sworn,  the  formal  proof  of  every 
fact  necessary  to  a  conviction  must  be  placed  before  it. 

The  accused  may  make  no  admission,  except  that  of 
"  guilty,"  and  the  consequence  of  this  old-fashioned  rule  is 
that  much  time  is  wasted  in  proving  matters  it  is  not  the 
interest  of  anyone  to  deny. 

In  the  days  when  the  Crown  undertook  the  duty  of  making 
out  a  case  against  a  prisoner  it  was  part  of  a  logical  system, 
but  now,  when  the  Criminal  Evidence  Act  forces  a  prisoner 
under  pain  of  conviction  to  contribute  his  story  to  the  court, 
and  so  supplement  the  case  for  the  Crown,  there  is  nothing  to 
be  said  for  it. 

Therefore  a  prisoner  should  be  allowed  to  make  admissions 
in  criminal  as  well  as  in  civil  trials. 

A  long  series  of  rules  control  the  further  proceedings  at  the 
trial,  but  they  are  mostly  too  technical  to  be  discussed  seriatim 
here  :  one  illustration  will  suffice  to  show  how  things  stand. 

If  a  prisoner  calls  or  puts  in  no  evidence  other  than  his  own, 
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he  or  his  counsel  is  allowed  to  address  the  jury  after  counsel 
for  the  Crown ;  in  other  words,  he  has  the  last  word  to  the 
jury.  This  is  the  general  rule,  but  when  the  Attorney- 
General  or  Solicitor -General  personally  conducts  the  prosecu- 
tion the  "last  word"  is  with  him.  For  this  extraordinary 
exception  there  seems  to  be  no  justification  whatsoever,  and 
the  only  useful  purpose  it  has  ever  served  perhaps  may  be  in 
affording  me  an  illustration  of  the  methods  of  our  system. 

The  verdict  of  a  jury  may  be  either  general,  special,  or 
partial. 

The  last  two  are  unimportant,  "  special  "  meaning  a  verdict 
as  to  facts,  it  being  left  to  the  court  to  say  whether  in  law  the 
accused  is  guilty,  and  "  partial "  applying  to  a  verdict  of, 
e.g.,  guilty  on  one  of  two  or  more  offences  charged  in  the  same 
indictment. 

A  general  (or  ordinary)  verdict  is  one  of  guilty  or  not  guilty 
on  the  whole  charge  submitted  to  the  jury. 

Such  a  verdict  must  be  unanimous,  and  if  one  of  the  twelve 
does  not  agree,  there  can  be  no  verdict. 

Very  frequently  juries  do  not  agree,  and  then  another  trial 
takes  places  de  novo.  Personally  I  cannot  see  why,  with  the 
consent  of  the  Crown  and  accused,  a  verdict  of  the  majority 
should  not  be  taken. 

In  civil  trials  it  is  done  every  day :  why  not  in  criminal 
trials  ?  There  seems  to  be  no  reason  against  it,  but  it  is  not 
allowed. 

It  is  also  very  debatable  whether,  if  a  jury,  honestly,  is  about 
equally  divided  as  to  a  prisoner's  guilt,  and  neither  party  will 
give  way,  the  accused  should  be  placed  on  his  trial  again  for 
the  offence  charged. 

If  five  or  six  of  a  jury  are  honestly  of  the  opinion  that  the 
offence  is  not  brought  home  to  the  prisoner,  may  it  not  be  said 
that  there  exists  in  the  case  the  reasonable  doubt  which  entitles 
a  prisoner  to  acquittal  ? 

I  remember  Mr.  Justice  Wright,  where  there  had  been  two 
disagreements,  refusing  to  allow  a  prisoner  to  be  again  tried, 
on  the  ground  that  the  disagreements  showed  such  a  reason- 
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able  doubt  as  would  make  it  unsafe  to  convict.  Of  course  the 
foregoing  only  applies  to  cases  in  which  the  judge  is  of  opinion 
that  the  disagreement  is  both  solid  and  honest. 

In  such  a  case  the  jury  should  be  allowed  to  bring  in  a 
verdict  of  "  Not  proven,"  and  that  verdict  should  be  a  bar  to 
other  proceedings  in  respect  of  the  same  offence. 

At  present,  if  after  a  disagreement  the  Crown  does  not  wish 
to  proceed,  what  is  termed  a  "  nolle  prosequi "  is  entered, 
which  has  the  effect  of  discharging  the  prisoner,  but  leaving 
it  open  whether  at  any  time  in  the  future  the  proceedings  shall 
not  be  reopened.  This  seems  to  be  unnecessarily  cruel ;  and 
the  life  of  a  man  so  dealt  with  would  be  a  living  nightmare. 

The  last  and  most  important  point  of  all  in  connection  with 
juries  is  whether  in  deciding  the  verdict  they  are  entitled  to  go 
outside  the  evidence  given  before  them  in  court. 

They  are  bound  to  give  a  verdict  "  according  to  the  evi- 
dence," but  it  has  been  held  in  a  great  case  (BushelPs  case) 
that  their  finding  in  opposition  to  the  facts  of  a  case  is  no 
offence  against  the  law.  The  principle  of  that  case  clearly 
shows  that  it  is  the  privilege  of  a  jury  to  consider  the  circum- 
stances of  a  case  ;  in  other  words,  to  regard  its  moral  aspect. 
Judges  over  and  over  again  tell  juries  that  if  certain  facts  are 
proved  the  offence  is  proved,  but  that  surely  is  a  gross  mis- 
direction in  point  of  law.  It  is  generally  agreed  that  a  jury 
commits  no  offence  against  the  law  in  disregarding  the  facts 
which  show  guilt,  and  they  are  sworn  to  find  according  to  the 
evidence — not  merely  the  evidence  of  facts  which  constitute  a 
crime. 

The  great  value  of  our  system  of  trial  by  jury  is  that  a  jury 
has  the  power  to  mix  law  with  morals  and  to  smooth  the 
rugged  inequalities  of  our  legal  system  by  taking  circumstances 
into  account.  That  is  their  privilege  and  their  duty,  notwith- 
standing the  countless  attempts  of  judges  to  destroy  it. 
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CHAPTER  VII. 

APPEAL. 

STRICTLY  speaking,  there  is  no  appeal  from  the  decision  of  a 
judge  or  the  finding  of  a  jury  at  a  criminal  trial  at  assizes,  in- 
cluding the  Central  Criminal  Court,  or  quarter  sessions. 

That  is  to  say,  that,  with  the  unimportant  exceptions  noted 
below,  there  is  no  right  of  appeal  at  all  from  the  courts  in 
which  almost  all  the  great  criminal  cases  are  tried.  But 
though  this  be  so,  a  person  convicted  may  move  the  High  Court 
to  examine  the  record  of  the  trial,  and  if  any  substantial  defect 
be  found  in  that  record — e.g.,  the  indictment,  to  either  quash 
the  conviction  or  make  such  other  order  as  may  seem  fit. 
This  proceeding  in  error  is  very  rarely  requisitioned,  and  I 
believe  only  twice  in  the  last  fifty  years  has  there  been  any 
instance  of  it. 

It  is  highly  technical,  and  only  applicable  to  such  a  con- 
dition of  things  as  a  conviction  by  a  court  which  has  not  the 
jurisdiction  to  deal  with  the  offence  found  proved.  It  may 
therefore  be  left  out  of  consideration. 

Again,  a  judge  may  on  a  conviction  reserve  a  point  of  law 
for  argument  before  the  Court  for  the  Consideration  of  Crown 
Cases  Reserved — i.e.,  any  five  judges  of  the  High  Court. 

As  to  this  it  may  be  observed  that  a  judge  cannot  be  com- 
pelled to  reserve  a  point,  it  being  entirely  within  his  discretion 
whether  he  does  so  or  not ;  and,  in  practice,  a  point  is  never 
reserved,  unless  it  is  either  novel  or  has  not  been  expressly 
decided  before. 

In  the  last  Parliament  a  Bill  was  introduced  into  the  House 
of  Lords  by  the  Lord  Chancellor,  which  permitted  a  person 
convicted  to  apply  to  the  King's  Bench  Division  to  order  a 
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judge  to  reserve  a  point  he  had  refused  to  reserve  ;  but  the 
Bill  has  not  become  law,  and  its  ultimate  fate  was  the  same  as 
that  of  the  Bill  introduced  last  session  by  Lord  Loreburn. 

Thus,  with  the  exception  of  these  two  very  partial  methods 
of  questioning  a  decision  (in  law)  of  the  court  of  trial,  the 
person  convicted  in  the  great  criminal  courts  has  no  means 
whatever  of  obtaining  a  revision  of  his  case,  unless  the  Home 
Office  be  reckoned  an  appellate  tribunal,  of  which  more  anon. 

Contrast  this  state  of  things  with  that  obtaining  in  civil 
courts  of  the  High  Court  of  Justice,  where  about  one  in  many 
thousand  criminal  trials  takes  place. 

In  the  case  of  an  indictment  disposed  of  by  those  courts, 
a  new  trial  may  be  moved  for,  on  the  merits  as  well  as  on 
the  law,  of  any  charge  of  misdemeanour,  but  not  of  felony. 

That  means  that  if  a  convict  is  sentenced  to  death  for 
treason  or  murder,  there  is  no  appeal,  but  if  he  be  convicted 
of  perjury  or  conspiracy  and  sentenced  to  pay  a  fine  or  undergo 
a  term  of  imprisonment  there  is  an  appeal. 

So  stated,  the  position  is  almost  ludicrous,  but  I  omitted  to 
say  that  even  in  felony — e.g.,  murder — if  the  proceedings  at 
the  trial  in  the  King's  Bench  Division  were  so  extraordinary 
as  to  amount  to  a  mis-trial,  the  convict  may  apply  for  a  writ 
of  venire  de  novo,  and  obtain  a  new  trial. 

I  can  find  no  trace  of  such  an  application  for  many  years, 
and  it  follows  from  the  definition  that  only  in  the  most  ex- 
ceptional circumstances  would  such  an  application  lie.  The 
result  is,  therefore,  that  while  the  decision  of  the  court  of  trial 
may  be  questioned  on  the  facts,  if  the  trial  was  for  misde- 
meanour on  what  is  really  a  King's  Bench  Division  case, 
there  is  no  appeal  on  the  facts  from  the  courts  which  under- 
take what  is,  but  for  a  few  isolated  cases,  the  entire  administra- 
tion of  the  criminal  law. 

Another  indication  of  the  illogical  condition  of  that  system 
is  the  question  of  appeals  from  police  courts. 

Now  police  courts  are  presided  over  by  unpaid  and  paid 
magistrates,  the  latter  being  called  stipendiaries.  In  all 
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cases  where  a  police  court  awards  imprisonment  without  the 
option  of  a  fine  for  an  offence  against  the  law  there  is  a  general 
right  of  appeal  to  quarter  sessions  on  the  merits. 

In  London,  where  the  magistrates  are  experienced  barristers, 
paid  highly  for  their  services,  there  is,  further,  a  right  of  appeal 
in  all  cases  where  the  fine  imposed  is  more  than  £3  or  the  im- 
prisonment ordered  exceeds  one  month. 

So,  it  will  be  seen,  the  Legislature  ordains  that  from  a  petty 
sessional  police  court  presided  over  by  a  couple  of  country 
squireens  the  right  of  appeal  is  limited  to  cases  where  im- 
prisonment without  the  option  of  a  fine  is  imposed,  but  that 
from  the  trained  lawyers  who  so  admirably  discharge  the  vast 
police  court  duties  of  London  there  is  to  be  a  further  right  of 
appeal.  This  position,  again,  needs  no  comment  other  than 
its  statement. 

Another  instance  :  In  any  action  in  a  county  court  con- 
cerned with  a  claim  of  more  than  £20  there  is  an  appeal  in 
law,  without  leave,  to  the  divisional  court  of  the  High  Court  of 
Justice,  and,  by  leave,  to  the  Court  of  Appeal  and  the  House 
of  Lords. 

In  an  action  to  recover  a  farthing  damages  for  a  libel  in  the 
High  Court  there  is  an  absolute  right  of  appeal  to  the  Court  of 
Appeal,  and  then  to  the  House  of  Lords.  But  in  a  case  of 
prosecution  in  an  Assize  court  for  the  same  libel  there  is  no 
appeal. 

The  reason  of  such  intricate  puzzles  it  is  impossible  to  as- 
certain ;  but  it  is  sometimes  advanced  that  if  an  appeal  were 
usually  allowed  in  criminal  cases  every  criminal  would  appeal. 
But  that  is  scarcely  a  sufficient  reason.  It  is  true  that  in 
civil  cases  the  Court  of  Appeal  may  order  an  appellant  to  give 
security  for  costs,  but  such  an  order  is  not  made  when  its 
making  would  work  injustice. 

And  the  Court  of  Appeal  will  not,  as  a  general  rule,  order 

security  to  be  given  when  the  liberty  of  the  subject  is  at  stake. 

But  even  supposing  that  this  reason  were  a  valid  objection 

to  allowing  appeals  on  the  merits  from  criminal  courts,  its 
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validity  would  vanish  were  such  appeals  to  be  placed  on  equal 
footing  with  appeals  from  magistrates. 

In  all  these  appeals  the  appellant  has  to  enter  into  recog- 
nisances with  or  without  sureties  to  prosecute  the  appeal, 
and  pay  costs  if  defeated. 

If  our  system  were  even  approximately  logical,  the  same  pro- 
visions would  apply  to  decisions  of  the  superior  criminal  courts. 

And  now  for  a  minute  to  deal  with  the  appellate  tribunal 
erected  to  hear  appeals  from  the  superior  criminal  courts — 
the  Home  Office ! 

I  have  too  much  respect  for  the  many  able  officials  in  the 
Home  Office  to  follow  in  the  wake  of  those  who  somewhat 
ignorantly  have  denounced  them  and  their  methods ;  and, 
besides,  it  is  not  necessary  to  do  so.  One  ground  of  objection 
is  sufficient :  The  Home  Office  is  a  collection  of  civil  officials, 
scarcely  one  of  them  is  at  all  conversant  with  the  practical 
details  of  a  criminal  trial,  and  not  one  of  whom  has  the  practical 
training  necessary  to  the  due  performance  of  the  duties  of  a 
court  of  criminal  appeal. 

The  officials  do  their  best,  and  on  the  whole  do  surprisingly 
well,  but  they  can  never  be  an  adequate  court  of  appeal ;  and, 
I  understand,  make  no  pretensions  to  be  such.  It  has  been 
demonstrated  clearly  of  late  years  that  the  withholding  of  the 
right  of  appeal  in  cases  which  affect  the  liberty  of  the  subject 
sometimes  creates  a  serious  injustice,  and  is  moreover  based 
on  an  old-time  fallacy. 

That  fallacy  is,  that  rights  of  property  are  the  especial  care 
of  the  State,  the  individual  being  able  to  look  after  himself. 

In  feudal  times,  and  even  more  recent  days,  when  the  great 
landowner  safeguarded  the  lives  and  liberty  of  his  dependents, 
such  a  provision  may  have  worked  well,  but  in  these  more 
equal  times  the  law  is  the  sole  protector  of  the  subject  as  well 
as  of  his  interest  in  property. 

It  follows,  therefore,  that  the  right  of  appeal  should  be  ex- 
tended to  all  cases  where  the  life  or  liberty  of  a  subject  is  in 
question. 
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CHAPTER   VIII. 

PUNISHMENT. 

THE  punishments  authorised  by  the  law  of  England  are 
death,  imprisonment,  whipping,  fine,  putting  under  recog- 
nisances, police  supervision,  detention  in  an  inebriates'  home. 
Juvenile  offenders  under  the  age  of  sixteen  years  and  above 
twelve  may,  in  lieu  of  other  punishment,  be  ordered  to  be 
kept  in  a  reformatory  school  for  not  more  than  five  and  not 
less  than  three  years  ;  and  an  offender  under  the  age  of  twelve 
may  be  detained  in  an  industrial  school  until  the  age  of 
eighteen,  or  with  his  consent  in  writing,  after  that  age. 

In  the  case  of  reformatory  schools,  no  youth  may  be  de- 
tained after  the  age  of  nineteen.  The  difference  in  the  two 
kinds  of  schools  seems  to  depend  upon  the  difference  in  their 
internal  economy,  the  reformatory  school  apparently  being 
of  a  more  punitive  character  than  the  industrial  school. 

And  here,  before  discussing  the  question  of  punishment 
generally,  it  would  be  convenient  to  deal  with  that  of  children. 
A  child  offender  under  the  age  of  seven  is  irresponsible 
in  law  :  between  seven  and  fourteen  he  is  presumed  to  be 
irresponsible,  but  if  it  can  be  shown  to  the  satisfaction  of  a 
jury  that  he  knew  he  was  doing  wrong,  he  will  be  held  respon- 
sible— except  in  certain  sexual  offences.  There  are  instances 
in  the  law  books  of  the  excution  of  a  child  between  eight 
and  nine  years  old  for  arson — i.e.,  setting  fire  to  a  house  : 
of  the  hanging  of  a  girl  of  thirteen  for  killing  her  mistress : 
of  the  burning  of  a  child  of  nine  for  a  murder  of  a  child  of 
the  same  age !  Over  fourteen  the  child  will  be  generally 
held  responsible  for  his  actions. 

In  all  offences  which  would,  if  committed  by  a  person  of 
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full  age,  be  tried  in  one  of  the  superior  courts,  a  child  under 
twelve,  with  the  consent  of  his  parent  or  guardian,  may  be 
dealt  with  at  the  police  court ;  and  the  same  rule  applies  to 
certain  offences  committed  by  a  youth  over  twelve  but  under 
sixteen,  provided  he  consents  to  be  so  dealt  with. 

But  with  these  exceptions  in  the  method  of  procedure,  a 
youthful  offender  is  treated  in  exactly  the  same  way  as  a  full- 
grown  man,  except  that  a  male  under  sixteen  is  privileged 
to  be  whipped  in  certain  cases  which  do  not  affect  adults. 
In  practice,  however,  a  youth  under  sixteen  is  never  sent  to 
prison,  but  invariably  to  a  reformatory  or  industrial  school. 
In  1903  the  Superior  Courts  sent  ninety -two  youths  to  an 
industrial  and  thirty -three  to  a  reformatory  school. 

It  is  a  somewhat  peculiar  fact  that  the  poorer  classes  much 
prefer  their  children  being  sent  to  prison  than  to  such  a  school. 
In  the  very  large  majority  of  cases  where  a  child  is  charged  the 
parents  insist  that  he  is  over  sixteen,  and  I  have  seen  women 
led  out  of  court  in  hysterics  because  the  "  school "  was  pre- 
ferred to  the  "  prison  "  for  their  offspring. 

It  is  also  generally  stated  by  those  who  have  much  ex- 
perience of  our  punitive  system  that  there  is  no  more  powerful 
forcing-house  for  criminals  than  "  the  school "  !  Whether 
that  opinion  is  borne  out  by  the  figures  I  have  no  means  of 
testing,  but  a  general  belief  is  pretty  sure  to  have  a  solid 
foundation,  and  if  such  be  the  case  in  this  connection  the 
management  and  constitution  of  the  schools  leave  much  to 
be  desired.  At  all  events,  it  may  truly  be  said  that  a  drastic 
inquiry  is  necessitated  by  public  opinion.  The  constitution 
of  the  courts  that  try  children  is  also  entirely  faulty.  It  has 
been  said  that  a  children's  court  presided  over  by  magistrates  is 
desirable  ;  and  some  such  experiment  has  been  tried,  I  be- 
lieve. But  children  should  not  be  brought  into  such  a  criminal 
court  at  all  to  answer  for  faults  which  in  the  case  of  children 
of  the  well-to-do  are  punished  by  a  scolding  or  corrected 
by  a  few  kind  words. 

Let  me  give  an  example  of  the  procedure  at  such  courts. 
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Some  time  ago  I  was  present  at  a  sitting  of  a  Middlesex  County 
Bench.  Four  tiny  little  boys,  not  one  of  whom  exceeded 
the  age  of  nine,  were  ushered  into  the  dock  by  a  policeman, 
and  stood  there  shivering  and  crying  while  the  court — some 
half-dozen  squireens  and  tradesmen — proceeded  to  try  them 
for  the  heinous  crime  of  stealing  twopennyworth  of  apples 
from  a  garden  belonging  to  the  Chairman  of  the  Bench. 

At  the  hearing  the  Chairman  of  the  Bench  vacated  his 
awful  seat  and  an  ancient  magistrate  presided  over  the 
deliberations  of  the  court.  The  parents  of  the  poor  little  boys, 
who  were  themselves  crying,  pleaded  for  mercy,  and  this  the 
magistrates  decided  to  grant. 

But  before  the  babies  were  allowed  to  go  from  behind  the 
iron  railings  they  were  admonished  by  the  temporary  chair- 
man. 

The  admonition  lasted  quite  ten  minutes  :  it  was  concerned 
with  the  injury  done  to  man  and  in  the  sight  of  God,  by  the 
taking  of  the  apples,  and  concluded  with  the  reminder 
that  but  for  the  charitable  nature  of  the  chairman — well,  some- 
thing terrible  would  have  happened. 

And  this  slow  torture  was  all  brought  about  by  an  act 
which  is  the  special  perquisite  of  boyhood,  and  was  dictated 
by  no  thought  of  ill,  much  less  "  felonious  "  ill. 

Similar  scenes  to  that  which  I  have  sketched  take  place  not 
infrequently  in  magistrates'  courts  to  the  disgrace  of  our 
system,  and,  indeed,  of  our  civilisation. 

The  establishment  of  children's  courts  can  alone  meet  the 
demands  of  this  position,  and  this  should  be  at  once  taken 
in  hand.  Properly  officered  by  kindly,  experienced  judges, 
the  lives  of  the  children  of  the  poor  will  no  longer  be 
overcast  by  their  appearance  in  criminal  courts  ;  and  the  silly 
solemnity  with  which  unpaid  justices  invest  themselves  will 
no  longer  dim  the  joyousness  of  childhood's  days. 

Now,  coming  to  the  general  subject  of  punishment,  I  will 
take  the  various  kinds  in  their  order. 

The  punishment  of  death  is,  in  practice,  only  awarded  in 
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the  cases  of  high  treason  and  wilful  murder,  when  it  must 
be  pronounced  in  open  court  at  the  conclusion  of  the  trial. 

The  sentence  is  executed  by  hanging ;  but  in  treason  the 
Sovereign  by  sign  manual  may  alter  the  sentence  of  hanging 
to  one  of  decapitation. 

In  the  only  other  crimes  which  are  punishable  by  death, 
namely,  piracy  when  coupled  with  murderous  assault,  setting 
fire  to  His  Majesty's  dockyards  or  ships  or  stores,  arson  of  the 
works  and  shipping  in  the  West  India  Docks,  London,  the 
court  may,  on  verdict  of  guilty,  instead  of  pronouncing  sen- 
tence of  death,  order  it  to  be  recorded. 

By  this  is  meant  that  the  court  will  represent  to  the  Crown 
that  in  the  circumstances  the  prisoner  should  not  be  exe- 
cuted but  otherwise  punished. 

Now  when  we  remember  that  anyone  convicted  of  con- 
structive murder  or  infanticide  (of  which  instances  are  where 
two  persons  agree  to  commit  suicide,  and  one  only  dies,  the 
other  is  in  law  guilty  of  wilful  murder  ;  or  where  a  deserted 
girl  who  abandons  her  newly -born  child,  hoping  it  will  die, 
and  it  does  die,  and  she  becomes  guilty  of  murder)  must 
be  solemnly  sentenced  to  death,  although  there  is  not  the 
least  probability  of  the  sentence  being  carried  out,  it  may 
be  asked  why,  if  such  species  of  murder  are  allowed  to 
remain  on  the  Statute  Book,  that  sentence  should  not  be 
recorded. 

If  that  were  done,  the  grim  and  irreligious  farces  which  are 
enacted  in  our  courts  from  time  to  time  would  be  a  thing  of 
the  past. 
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CHAPTER  IX. 

PUNISHMENT  (continued). 

IMPRISONMENT  may  be  either  detention  in  a  convict  prison 
— i.e.,  penal  servitude — or  detention  in  a  local  prison — 
technically  "  imprisonment,"  which  may  be  with  hard 
labour  or  without  hard  labour.  If  it  is  the  latter  it 
may  be  in  either  the  First,  the  Second,  or  the  Third 
Division. 

Penal  servitude  may  be  awarded  for  from  three  years,  the 
minimum,  to  life.  Imprisonment  may  be  from  a  day  to 
two  years. 

In  convictions  for  blasphemy  and  threats  to  publish  a  libel, 
it  may  be  for  three  years,  but  these  are  the  only  known 
exceptions  to  the  rule.  The  main  difference  between  penal 
servitude  and  "  hard  labour  "  is  that  in  the  former  the  period 
of  detention  is  longer,  and  in  the  latter  the  actual  punishment 
is  more  severe. 

In  penal  servitude  the  work  is  in  association  with  other 
convicts,  generally  in  the  open  air.  In  hard  labour  the  work 
is  mostly  cellular,  and  the  food  is  nothing  like  so  good  as  that 
given  to  the  penal  servitude  men. 

I  have  often  heard  it  said  that  prisoners  ask  for  penal 
servitude  in  preference  to  hard  labour,  but  no  instance  has 
ever  come  to  my  knowledge.  If  the  period  of  detention  were 
the  same,  it  would  be  certainly  better  to  work  on  substantial 
food  in  Dartmoor  in  company  with  others  than  to  be  cooped 
up  in  a  cell  at  Wormwood  Scrubbs,  working  a  sort  of  spinning 
machine  on  just  sufficient  slops  to  keep  body  and  soul  together 
wherewith. 

But  penal  servitude  implies  length  of  sentence,  and  some- 
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how  has  a  ring  about  it  that  not  even  the  most  hardened 
convicts  get  habituated  to. 

Apart  from  other  conditions,  a  man  who  is  in  for  two  years 
has  to  serve  at  least  one  year  seven  months  and  two  weeks — 
and  that  is  on  the  assumption  that  he  behaves  extremely 
well.  A  man  in  for  three  years'  penal  servitude  can,  by  good 
conduct,  be  discharged  on  ticket-of-leave  after  serving  two 
years  and  three  months,  there  being  only  a  difference  between 
the  two  of  seven  months  and  a  half.  But  even  though  that 
be,  I  feel  very  sure  that  a  convict  would  prefer  to  take  the 
hard  labour. 

The  ticket-of-leave  system  needs  some  explanation.  It 
is  a  system  by  which  a  man  in  penal  servitude  may  obtain 
by  good  conduct  a  remission  of  a  part  of  his  sentence,  not 
exceeding  a  fourth. 

As  a  system  it  is  bad ;  because  the  released  convict  has 
to  report  himself  to  the  police  at  stated  intervals, — and  this 
necessarily  interferes  with  his  being  able  to  make  a  respectable 
livelihood — and  it  is  only  defensible  on  the  ground  that  it 
helps  to  make  prisoners  more  quiet  in  prison. 

It  is  frequently  alleged  by  returned  convicts,  who  are 
charged  with  a  fresh  offence,  that  the  police  have  prevented 
their  doing  honest  work,  but  I  cannot  remember  a  single 
instance  where  such  was  proved  ;  on  the  contrary,  the  police 
are  good  friends  to  the  honestly  disposed  ticket-of-leave 
man, — which  the  habitual  criminal  never  is. 

The  system  is  also  unfair  to  the  prisoners,  because  very 
many  of  our  judges,  in  estimating  the  sentence,  apparently 
take  into  consideration  the  amount  of  probable  remission. 

On  the  whole,  there  is  nothing  to  be  said  for  its  continuance  ; 
and  public  policy  demands  that  when  a  man  has  expiated 
his  crime,  and  is  allowed  to  mingle  with  the  world  again,  no 
check  should  be  placed  on  his  efforts  to  gain  an  honest  living. 

However,  the  prison  authorites  are  so  enamoured  of  the 
system  as  an  aid  to  the  proper  government  of  a  prison  that 
they  have  introduced  remission  into  local  prisons,  and  the 
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prisoner  who  is  sentenced  to  a  term  of  imprisonment  may 
obtain  a  remission  of  any  period,  after  the  first  six  months, 
of  not  more  than  one-fourth  of  his  remaining  term. 

In  this  case  the  prisoner  is  not  subject  to  the  disadvantages 
of  a  ticket  of  leave.  Even  this  is  bad  ;  for  a  prisoner  should 
suffer  the  sentence  ordered.  Another  matter,  which  is 
daily  receiving  the  attention  of  judges,  is  that  of  bail  to 
prisoners  committed  for  trial,  and  it  may  well  be  dealt  with 
under  the  head  of  imprisonment. 

The  whole  question  of  bail  is  so  technical  that  I  cannot 
deal  with  it  in  detail,  but  generally  it  may  be  stated  that  a 
prisoner  committed  for  trial  for  (a)  treason  or  felony  may, 
in  the  discretion  of  the  court,  be  admitted  to  bail ;  (b)  mis- 
demeanour, must  be  so  admitted. 

This  is  the  law :  but  in  practice  magistrates  habitually 
show  excessive  obstinacy  in  refusing  to  give  bail  in  all  but 
a  very  few  cases. 

Of  12,761  persons  committed  for  trial  in  1905,  2,685  only 
were  admitted  to  bail ;  9,937  awaiting  trial  in  prison,  of 
whom  450  waited  over  twelve  weeks.  Of  those  to  whom  bail 
was  refused  just  over  one  in  seven  were  acquitted.  In 
1898  the  Legislature  passed  an  Act  allowing  bail  to  be  given 
without  sureties  where  it  was  reasonably  safe  to  allow  it ; 
and  judges  spend  an  appreciable  part  of  their  time  on  circuit 
in  pointing  out  to  magistrates  that  it  is  their  duty  always  to 
grant  bail  unless  there  is  a  reasonable  probability  that  the 
accused  will  abscond — but  all  to  no  purpose.  The  Legis- 
lature must  again  interfere,  and  this  time  with  more  than 
a  permissive  statute. 

Another  punishment  is  that  of  Fine.  The  superior  courts 
may  impose  fines  in  certain  cases,  but  only  in  fifty-seven 
cases  were  such  imposed  in  1905,  and  the  punishment 
might  well  be  abolished.  In  the  case  of  a  rich  person  it  is 
no  punishment  at  all ;  and  in  that  of  a  poor  person  it 
amounts  to  saddling  his  friends  with  the  cost  of  his 
misdeeds. 
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The  punishment  of  whipping  may  be  ordered  to  be  inflicted 
on  males  of  any  age  who  are  incorrigible  rogues,  and  males 
who  assault  or  shoot  at  the  King  with  intent  to  injure  or 
alarm  him,  or  who  ofEend  against  the  Garotters  Act. 

Youths  under  sixteen  may  also  be  whipped  if  convicted 
of  certain  offences  under  the  Larceny  Act,  the  Criminal  Law 
Amendment  Act,  etc.  In  1905  five  persons  only  were 
sentenced  to  whipping. 

In  addition  to  the  above,  it  is  probably  lawful  for  a  judge 
to  order  a  prisoner  convicted  of  misdemeanour  to  be  whipped, 
but  the  power  is  never  exercised.  The  Garotters  Act  is 
perhaps  the  most  misconstrued  of  all  statutes.  It  is  assumed, 
by  even  many  judges,  that  whipping  may  only  be  ordered 
under  it  in  case  of  robbery  or  assault  with  intent  to 
rob  by  a  person  armed  with — e.g.,  pistol  or  bludgeon; 
or  acting  together  with  another  person,  or  actual  robbery 
with  violence  by  one  person ;  but  such  is  not  the  law.  The 
Act  further  says  that  a  person  who  attempts  to  choke, 
suffocate,  or  strangle  any  person,  with  intent  to  commit  an 
indictable  offence,  may  also  be  whipped ;  and  this  lets  in 
a  number  of  offences  which  are  not  generally  understood  to 
be  subject  to  it. 

Among  these  are  the  usual  offences  against  women,  and 
if  grand  jurors,  instead  of  making  presentments  to  a  judge 
in  favour  of  extension  of  the  law  as  to  whipping,  were  to 
ask  him  to  read  the  Garotters  Act  and  act  upon  it,  it  would 
be  much  more  efficacious. 

There  are  very  few  cases  against  the  purity  of  women  and 
children  which  would  not  fall  within  the  Act.  I  cannot 
further  dilate  on  the  subject  here,  but  in  nearly  all  such 
offences  there  is  some  attempt  to  choke  or  to  prevent  crying 
out. 

Now,  as  to  the  utility  of  this  particular  punishment : 
there  is  not  the  least  doubt  that  for  crimes  of  brutality  it  is 
the  punishment. 

A  great  deal  is  said,  by  those  whose  practical  knowledge  of 
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criminal  courts  is  commensurate  with,  their  ability  to  form 
an  opinion  on  any  subject,  about  the  dignity  of  Humanity  ; 
but  what  sort  of  dignity  a  brute  who  kicks  people,  or  beats 
women  into  insensibility  and  then  ravishes  them,  may  be 
presumed  to  have  seems  hardly  capable  of  precise  ascer- 
tainment. 

The  present  mode  of  dealing  with  criminals  may  be  illus- 
trated thus :  A  man  commits  an  act  of  violence,  and  is  sent 
to  prison ;  when  he  is  there  his  wife  and  children  starve ; 
and  at  the  end  of  his  term  he  comes  out  with  but  poor  prospects 
in  life. 

If  the  mode  of  treatment  were  altered,  and  instead  of 
imprisonment  he  was  soundly  flogged,  he  himself  would 
undergo  the  punishment  without  the  assistance  of  his  family  ; 
his  business  would  not  be  dislocated,  and  the  memory  of 
the  pain  he  suffered  in  the  prison  yard  would  prevent  any 
undue  eagerness  on  his  part  to  again  attack  his  fellow-man. 

Another  punishment  which  is  so  irredeemably  mischievous 
that  it  is  wonderful  how  it  ever  found  its  way  into  our  criminal 
system  is  Police  Supervision. 

A  person  convicted  of  any  felony,  certain  coinage  offences, 
obtaining  goods,  etc.,  by  false  pretences,  conspiracy  to 
defraud,  any  misdemeanour  under  Sections  8  and  9  of  the 
Larceny  Act,  1861,  committed  after  a  previous  conviction 
of  a  crime,  may,  in  addition  to  any  other  punishment,  be 
ordered  to  be  subject  to  police  supervision  for  any  period 
not  exceeding  seven  years. 

That  is  to  say,  that  in  those  specified  offences,  when  a 
man  has  served  his  term  he  may  be  let  loose  on  society  fettered 
with  the  necessity  of  having  to  leave  his  address  with  the 
police  and  report  himself  at  stated  intervals  to  them. 

This  so-called  punishment  has  not  even  the  miserable  ad- 
vantages of  the  "  ticket-of -leave  "  to  recommend  it.  It  has 
been  denounced  in  and  out  of  season  by  almost  all  our  judges, 
and,  with  the  exception  of  chairmen  of  quarter  sessions,  a 
judge  very  rarely  indeed  orders  it. 

The  imposition  of  such  a  cruelty  cannot  effect  anything  but 
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the  destruction  of  the  peace  of  mind  of  its  victim,  and  almost 
certainly  renders  it  impossible  for  a  person  subject  to  it  to 
earn  an  honest  living. 

On  every  ground  of  humanity,  on  the  score  even  of  utility, 
this  barbarous  unnecessarily  cruel  and  anti-social  punishment 
should  be  expunged  from  our  penal  system. 

The  treatment  of  those  declared  by  a  jury  to  be  insane  is, 
to  say  the  least  of  it,  peculiar.  If  a  man  who  has  admittedly 
lolled  another  in  circumstances  which  make  the  offence  wilful 
murder  is  found  by  the  jury  guilty  but  insane  when  he 
committed  the  deed  he  is  not  punished,  but  sent  to  a  criminal 
lunatic  asylum,  where  he  is  detained  until  he  is  cured. 

This  provision  of  our  law  leads  to  many  miscarriages  of 
justice,  and  frequently  a  murderer,  whose  mental  state  is  no 
more  disturbed  than  that  of  anyone  who  commits  a  ferocious 
act,  is  dealt  with  as  insane. 

It  is  an  axiom  at  the  Bar  that  in  a  non-capital  case,  when  all 
else  is  hopeless,  an  alibi  should  be  set  up  ;  and  in  capital  cases, 
insanity. 

Before  a  sentimental  judge,  jealous  of  the  "  dignity  of 
human  nature,"  insanity  often  succeeds,  and  while  the 
relatives  of  the  murdered  man  are  stricken  with  horror  at 
their  awful  loss  the  murderer  plays  Billiards  and  Bridge 
amid  comfortable  surroundings  at  Broadmoor. 

The  whole  law  of  insanity  wants  remodelling. 

The  final  punishment  (for  Inebriate  Retreats  are  only 
nominally  punitive)  that  I  have  to  deal  with  is  Putting 
Under  Recognisances. 

This  generally  obtains  where  a  first  offender  is  given  a 
chance  to  retrieve  the  past.  He  is  then  bound  over  to  keep 
the  peace,  and  come  up  for  judgment  when  called  upon.  This 
is  scarcely  a  punishment,  but  it  is  generally  classed  as  such. 
The  so-called  First  Offenders'  Act  gives  no  greater  powers  to 
the  judge  than  he  had  before,  and  I  may  venture  to  hazard 
an  opinion  that  too  much  leniency  nowadays  is  shown  to  first 
offenders  who  are  very  often  old  criminals  caught  for  the  first 
time. 
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CHAPTER  X. 

CRIMINAL  LAW. 

IN  my  previous  chapters  I  have  dealt  almost  exclusively 
with  criminal  procedure,  and  endeavoured  to  show  by  ex- 
amples how  chaotic  and  anachronistic  is  the  law  relating 
to  it ;  I  now  propose  to  briefly  discuss  the  law  of  crimes 
itself.  In  1861  an  attempt  was  made  to  codify  the  laws 
relating  to  larceny,  malicious  damage,  forgery,  coinage 
ofiences,  and  offences  against  the  person,  and  the  attempt 
was  on  the  whole  successful. 

But  since  that  time  a  large  number  of  statutes  have  been 
added  to  the  Statute  Book,  and  these,  together  with  count- 
less judicial  decisions,  have  imported  confusion  and  uncer- 
tainty into  the  law,  and  brought  about  the  inconveniences 
which  a  gigantic  superstructure  on  a  slender  groundwork 
inevitably  entails. 

Changed  social  conditions  have  also  contributed  to  the 
confusion,  and  combined  to  render  complete  codification 
necessary.  The  objections  to  codification,  which  are  mainly 
founded  on  the  impossibility  of  providing  by  statute  for 
every  conceivable  set  of  circumstances,  have  been  shown 
to  be  over-estimated,  and  now  that  a  great  portion  of  the 
law  has  been  codified  by  unofficial  jurists,  the  Legislature  is 
in  a  position  to  see  how  far  the  advantages  of  a  code  over- 
weigh  its  alleged  disadvantages. 

But,  as  I  have  before  remarked,  the  law  that  deals  with 
the  lives,  liberty,  and  character  of  the  King's  subjects  is 
nobody's  business  :  the  trading  laws  are  everyone's.  Conse- 
quently we  find  our  criminal  laws  unscientific  and  unsatis- 
factory, while  those  of  bankruptcy,  bills  of  sale,  merchant 
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shipping,  bills  of  exchange,  sale  of  goods,  are  contained  in 
precise  codes. 

Let  me  show  by  a  few  illustrations  what  the  present  state 
of  our  criminal  law  really  is. 

The  Offences  Against  the  Person  Act,  1861,  enacts  that 
murder  shall  be  punished  by  death. 

What  is  murder  ?  It  is  roughly  denned  as  killing,  wilfully 
and  feloniously,  a  human  being  with  malice  aforethought. 

How  are  the  terms  "  wilfully  "  and  "  malice  aforethought  " 
denned  ?  There  is  no  definition  of  them,  the  nearest  approach 
to  such  being  that  malice  aforethought  imports  something 
which  distinguishes  murder  from  manslaughter. 

If,  for  example,  in  the  course  of  a  quarrel  a  person  attacks 
another  with  an  intention  to  disable  him,  and  the  person 
attacked  dies,  it  depends  to  a  large  extent  upon  the  nature 
of  the  weapon  used  whether  the  offence  is  murder  or  man- 
slaughter. 

A  person  commits  murder  and  must  be  sentenced  to  death  : 

1.  If  he  shoots  at  a  fowl    in  his  neighbour's   back  yard 
(intending  to  steal  it   when  shot),    and   kills    a   tradesman 
delivering  goods  at  the  house. 

2.  If  he  agrees  to  commit  suicide  with  another  person,  and 
the  other  person  dies  and  he  survives. 

3.  If   he  is  shipwrecked  with  another,  and  in  the   pangs 
of   starvation  accelerates   the  death  of  his  companion,  who 
is  on  the  point  of  death. 

4.  If  he  slowly  poisons  another  in  order  to  obtain  insurance 
money. 

5.  If  a  woman,  deserted  by  her  lover  and  an  outcast,  aban- 
dons her  newly -born  child,  hoping  it  will  die  of  exposure,  and 
it  does  die. 

6.  If  a  person,  in  the  attempt  to  escape  from   custody, 
pushes  aside  a  policeman,  who  then  stumbles  and  strikes  his 
head  against  a  wall,  whereby  he  is  killed. 

7.  If  he  seconds  a  man  who  fights  a  duel,  and  his  principal  is 
killed. 
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All  these  cases,  varying  morally  in  the  utmost  degree,  are 
murder ;  the  law  knows  no  distinction. 

An  effort  was  made  some  time  back  to  remedy  the  existing 
state  of  affairs,  but  to  no  purpose. 

The  law  of  treason  contains  a  ridiculous  medley  of  offences, 
all  high  treason,  but  different  even  in  kind.  For  instance, 
"the  violation  of  the  King's  companion"  is  equally  high 
treason  with  compassing  the  death  of  the  King,  under  the 
Treason  Act  of  1351. 

Again,  in  the  Statute  Book  offences  against  property  are 
dealt  with  severely  in  comparison  with  offences  against  the 
person. 

A  person  who  maliciously  wounds  another  may  be  sent  to 
penal  servitude  for  three  years ;  a  receiver  of  stolen  goods 
may  be  sentenced  to  fourteen  years,  as  may  a  person  who 
steals  anything  from  a  barge  on  a  canal. 

A  person  who  assaults,  beats,  and  otherwise  maltreats  a 
woman  with  the  intention  of  ravishing  her  may  at  the  most 
be  sentenced  to  two  years'  hard  labour ;  but  one  who  steals 
a  sheep  may  get  fourteen  years'  penal  servitude  ;  and  so  on. 

And  here  it  may  be  noted  that,  unfortunately,  nearly 
all  magistrates  and  some  of  his  Majesty's  judges  act  on  the 
above  principle. 

Quite  recently  a  farm  labourer  was  sentenced  at  assizes 
to  seven  years'  penal  servitude  for  setting  fire  to  a  stack 
of  corn,  and  so  invading  the  rights  of  property.  True  it 
is  that  the  labourer  in  question  had  no  earthly  motive  for 
what  he  did  ;  but,  nevertheless,  property  must  be  protected, 
at  least,  so  it  was  declared  from  the  judgment  seat. 

But  even  in  the  domain  of  property  the  law  is,  to  say  the 
least  of  it,  peculiar. 

If  a  person  obtains  money  from  another  in  exchange 
for  an  even  dated  cheque,  which  he  has  reason  to  believe 
will  not  be  met  on  presentment,  he  commits  a  criminal 
offence,  and  may  be  sent  to  penal  servitude  for  three  years. 
But  if  the  cheque  is  post  dated,  and  in  similar  circumstances  he 
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merely  gives  it  in  exchange  for  money  or  goods,  he  commits 
no  offence  at  all. 

If  a  person  falsely  represents  that  goods  he  is  selling  are 
made  by  A.  B.  he  commits  an  offence,  but  not  so  if  he  says 
that  their  quality  is  much  better  than  is  the  case. 

If  a  person  steals  a  tree  in  a  pleasure  ground  of  the  value 
of  £1  he  may  be  sentenced  to  penal  servitude  for  three  years. 

If  he  steals  a  dog  the  maximum  punishment  is  six  months' 
hard  labour. 

If  he  obtains  a  dog  by  false  pretences  he  commits  no  offence 
in  law. 

These  examples  taken  haphazard  illustrate  the  casual 
nature  of  the  law ;  but  hundreds,  indeed  thousands,  of  such 
could  be  given. 

Further,  the  Statute  Book  contains  provisions  which 
are  archaic  to  a  degree,  and  judicial  decisons  have  contributed, 
in  no  small  degree,  to  the  existing  confusion. 

A  statute  declares  that  whoever  marries  another  during 
the  lifetime  of  his  or  her  spouse  is  guilty  of  bigamy ;  but 
with  a  saving  clause  exempting  the  person  marrying  if  the 
spouse  has  been  continually  absent  for  seven  years,  and 
shall  not  be  known  to  that  person  to  be  living  at  the  time 
of  the  second  ceremony  of  marriage. 

This  seems  clear  enough,  but,  nevertheless,  the  judges  have 
held  that  a  deserted  woman  who  had  been  told  and  honestly 
believed  that  her  husband  was  dead,  and  who  married  within 
seven  years  of  the  desertion,  was  not  guilty  of  bigamy.  As 
to  this,  and  cognate  cases,  it  may  be  said  that  the  judges  do 
well  to  temper  the  rigours  of  the  law,  by  the  strained  reading 
of  statutes,  and  this  may  be.  But  so  frequently  have  the 
judges  acted  as  legislators  that  every  single  clause  of  a  statute 
nowadays  has  to  be  read  not  in  the  light  of  its  words  only, 
but  in  the  light  of  the  judges'  interpretations  of  these  words. 

The  result  is  that  the  criminal  law  has  the  main  merit  of 
elasticity,  but  is  moreover  uncertain  and  extremely  difficult 
of  ascertainment. 
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The  reason  why  its  manifold  defects  are  not  more  observed 
is  because  the  legal  discussions  at  a  criminal  trial  are  rarely 
reported,  and  they  end  where  they  began,  there  being  practic- 
ally no  court  of  criminal  appeal. 

And  let  me  take  one  more  illustration. 

Of  all  subjects  dealt  with  by  the  criminal  law,  one  would 
naturally  expect  to  find  that  of  "  costs  "  precisely  and  accur- 
ately set  forth.  But  what  are  the  facts  ? 

The  old  rule  was  that  the  Crown  neither  paid  nor  received 
costs ;  both  prosecution  and  defence  had  to  pay  their  own 
expenses. 

This  "  rule  "  has  been  considerably  modified  by  statutes, 
but  the  utmost  difficulty  is  often  experienced  in  applying 
them.  Many  statutes  and  many  judicial  decisions  thereon 
have  confused  the  administrator  of  the  law  since  the  reign 
of  George  II.,  and,  although  much  is  taken  for  granted, 
very  many  allowances  of  costs  would  not  stand  a  rigid 
statutory  test. 

If  the  law  is  indeterminate  on  this  point,  what  must  it  be  on 
others  ? 

It  will  need  a  legal  Hercules  to  cleanse  the  stable  of  the 
criminal  law,  and  perhaps  that  is  whv  the  task  is  not  under- 
taken. 


CHAPTER  XL 

THE    CIRCUIT   SYSTEM,    JURORS*    REMUNERATION,    COURT 
BUILDINGS. 

IT  is  the  privilege  of  everyone  to  grumble,  and  when  the 
lawyer  has  nothing  else  to  quarrel  with,  the  circuit  system 
invariably  presents  itself.  Its  availability  at  all  seasons 
seems  to  be  the  only  real  reason  for  the  vituperation  it  en- 
counters in  the  course  of  its  storm-tossed  career.  The 
system  itself  is  simply  this  :  Three  times  a  year  the  King 
issues  commissions  to  certain  judges  of  the  High  Court  and 
certain  King's  counsel  and  other  officials  to  go  into  the  coun- 
ties to  hear  disputes  and  try  criminals. 

Each  commission  refers  to  a  particular  circuit,  and  those 
persons  included  in  it  travel,  or,  as  it  is  termed,  "  go "  that 
circuit.  The  circuits  are  eight  in  number,  and  are  named 
from  the  districts  concerned — the  Midland,  the  Oxford,  North- 
Eastern,  South-Eastern,  Northern,  the  Western,  North  Wales, 
and  South  Wales. 

Now,  in  many  of  the  places  visited  by  these  commissoners 
there  is  little  or  no  work  to  be  done,  and  the  severely  com- 
mercial-minded lawyer  is  therefore  apt  to  exclaim,  "  What 
waste  of  judicial  talent !  What  woeful  waste  of  public  money ! 
Would  it  not  be  better,"  he  asks,  "  for  the  judges  to  remain 
in  London  and  dispose  of  the  work  awaiting  them  there  ? 
Would  it  not  save  expense  if  assizes,  with  its  sheriffs,  grand 
jurors,  and  other  ornamental  persons,  were  only  to  be  held 
in  popular  centres  where  the  work  should  be  grouped  from 
other  smaller  places  ?  " 

Well,  it  may  be  answered :  In  the  first  place,  the  circuit 
progress  serves  to  keep  before  the  ordinary  public  the  prestige 
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of  the  law,  which  is  of  the  highest  importance  in  these  days, 
when  chairmen  of  quarter  sessions  debase  the  dignity  of 
criminal  courts  by  wearing  hats  on  the  bench,  and  otherwise 
conducting  themselves  as  if  they  were  in  a  club-room  rather 
than  a  court  of  justice !  In  a  second  place  the  congested 
state  of  work  in  some  of  the  courts  in  town  is  due  to  many 
causes,  of  which  the  circuit  system  is  only  one.  The  length 
of  the  Long  Vacation — ten  weeks — the  practical  restriction 
of  a  working  week  to  five  days,  and  various  other  legal  holi- 
days, have  much  to  do  with  the  arrears  in  certain  courts. 

It  should  be  also  remembered  that  these  arrears  are  dis- 
proportionately great  in  the  courts  of  appeal.  "  Circuit " 
cannot  affect  these  courts,  as,  with  the  exception  of  the  Lord 
Chief  Justice,  not  a  single  circuit-going  judge  is  competent  to 
sit  in  them. 

In  short,  the  disadvantages  of  the  circuit  system  are 
grossly  exaggerated ;  while  the  advantages,  real  and  sub- 
stantial, are  either  ignored  by  or  unknown  to  the  ordinary 
grumbler. 

But  I  must  not  be  taken  to  mean  that  in  all  respects  the 
circuit  system  works  well.  It  does  not.  The  intervals 
between  the  holding  of  the  Various  assizes  are  much  too  long, 
and  in  consequence  the  prisoners  who  are  refused  or  cannot 
tender  bail  have  to  wait  unnecessarily  long  for  their  trials. 

Also,  civil  and  criminal  work  being  mixed  up  together  at 
assizes,  judges  who  know  next  to  nothing  of  the  practice 
of  criminal  law  are  set  to  try  prisoners. 

The  remedy  for  these  evils  lies  in  the  holding  of  assize 
courts  more  frequently,  the  observance  by  the  magistrates 
of  the  law  as  to  bail,  and  the  appointment  for  the  work 
of  criminal  courts  of  judges  versed  in  criminal  law. 

And  further,  in  connection  with  the  system,  there  is  a  very 
serious  and,  one  might  almost  say,  scandalous  hardship, 
which,  however,  obtains  to  some  extent  in  all  courts  where 
there  are  trials  by  jury.  All  jurors,  whether  grand  or  petty, 
who  attend  the  assizes  on  criminal  business  must  do  so  at 
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their  own  expense.  Grand  jurors  are  only  concerned  with 
finding  true  bills,  and  their  work  is  both  honorific  and  light. 
These  persons,  moreover,  come  from  a  class  to  whom  the  ex- 
pense of  a  day  or  two  in  an  assize  town  is  of  no  consequence, 
while  the  reflected  glory  is  great.  But  in  the  case  of  the  petty 
jurors  the  case  is  entirely  different .  These  poor  men  have  to 
come  at  their  own  expense  from,  it  may  be,  a  distant  part  of 
the  country,  lodge  and  feed  themselves,  and  act  as  jurors — for 
practically  nothing,  unless  exhortations  from  judges  to  do 
their  duty  amount  to  something. 

Let  me  take  an  example.  Assizes  for  Glamorganshire 
are  held  at  Swansea  ;  a  person  who  is  rated  to  the  poor  on  a 
£20  household,  living  in  the  north-west  of  the  county — some 
fifty  miles  away  by  rail — is  summoned  to  attend  as  a  jury- 
man. He  presents  himself  on  the  Monday  at  ten  o'clock  and 
is  perhaps  kept  waiting  for  some  days  before  he  is  called  to 
serve  on  a  jury.  The  first  case  that  comes  before  him  is  one  of 
— e.g.,  fraudulent  bankruptcy,  which  lasts  a  week.  During 
the  whole  of  that  time  he  is  kept  with  his  fellow  jurors  in 
the  custody  of  the  bailifE,  and  guarded  as  carefully  as  a 
prisoner  in  the  condemned  cell.  At  the  conclusion  of  the 
case  he  resumes  his  waiting  until  he  is  called  again,  and  so  on, 
often  for  weeks  at  a  time. 

And  for  all  this  he  gets  nothing,  not  even  being  presented 
by  the  judge  with  the  thanks  of  the  county  for  his  attendance, 
which  compliment  the  grand  jurors  are  privileged  to  receive. 

The  summary  of  this  is  that  the  ordinary  juror  at  a  criminal 
trial  (in  a  civil  trial  he  gets  one  shilling  a  case  if  he  is  a  "  com- 
moner," and  a  guinea  a  case  if  he  is  a  special  juror)  has  to 
sacrifice  the  time  and  money  which  he  can  often  ill  afford  in 
the  service  of  his  country. 

The  witnesses  are  paid  highly ;  even  policeemen  are  paid, 
but  he,  "  the  bulwark  of  the  Constitution,"  has  to  do  all  for 
nothing  ;  in  fine,  to  give  what  defending  counsel  are  pleased 
to  term  his  "  sound  sense  "  and  to  receive — not  even  a  word 
of  thanks  in  return.  His  treatment  by  the  court  is  also  the 
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reverse  of  courteous.  If  his  jury  at  the  conclusion  of  a  case 
wish  to  retire,  they  are  delivered  over  to  a  bailiff,  who  is  sworn 
to  "  well  and  truly  keep  this  jury  in  some  private  and  con- 
venient place  without  meat,  drink,  or  fire,  light  only  excepted," 
and  in  these  cheerless  surroundings  he  is  forced,  maybe,  to 
sit  all  night  watching  the  issue  of  arguments  between  non- 
agreeing  jurors. 

If  he  returns  a  verdict  contrary  to  the  judge's  direction 
he  will  of  a  surety  experience  the  slings  and  arrows  of  outraged 
justice,  which  he  must  bear  uncomplainingly.  I  remember 
many  years  ago  a  jury  finding  a  verdict  which  was  dead 
against  the  evidence.  The  presiding  judge,  Lord  Coleridge, 
very  quietly  told  them  that  he  was  afraid  they  could  not  assist 
him  in  the  administration  of  justice,  and  directed  that  while 
they  should  not  try  another  case,  they  should  not  leave  the 
precincts  of  the  court.  This  was,  of  course,  a  mere  direction 
that  they  were  not  to  consider  themselves  discharged  from 
further  attendance.  This  happened  in  the  morning.  Late 
in  the  evening,  long  after  the  court  had  risen,  a  wan  figure 
approached  the  caretaker  of  the  court  and  inquired  if  he  might 
go  out  for  a  few  minutes  to  get  some  food  ! 

If  a  criminal  trial  does  not  conclude  on  the  first  day,  the 
jury  are  not  allowed  to  separate  if  the  charge  they  are  in- 
quiring into  is  treason,  treason  felony,  or  murder.  In  all 
other  cases  the  court  may  or  may  not  allow  them  to  sepa- 
rate— i.e.,  go  home  or  to  their  lodgings,  as  the  case  may  be. 
If  they  are  not  so  allowed,  the  bailiff  is  called  and  sworn  to 
look  after  them.  They  are  then  marched  off  in  a  body  to  a 
hotel,  under  strict  surveillance,  and  kept  together  for  the 
night,  being,  however,  privileged  to  purchase  fire  and 
reasonable  refreshment  at  their  own  expense,  unless  the 
sheriff  is  generously  disposed  and  provides  such  for  them. 

The  next  day  these  unfortunate  men  are  brought  back  to 
court,  kept  together  the  whole  day,  and  at  the  close  of  the 
sittings,  if  the  trial  is  not  over,  perhaps  taken  out  for  a  drive 
in  a  char-a-banc,  the  bailiff  being  still  in  attendance.  This 
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scarcely  lively  proceeding  is  their  only  dissipation,  their  sole 
remuneration  for  their  important  services  rendered  to  King 
and  country. 

Now  it  is  evident  that  the  principle  of  "  a  fair  wage  for  a 
fair  day's  work"  should  apply  to  the  farmers,  small  shop- 
keepers, and  others,  who  are  summoned  to  serve  on  juries  in 
these  courts ;  and  it  is,  even  in  our  ancient  system,  strange 
that  these  unfortunate  people,  who,  after  all,  form  the 
great  bulk  of  the  voting  population,  should  have  to  be 
content  with  the  treatment  accorded  them. 

Probably  no  reform  would  be  more  welcome  than  one  upon 
the  lines  I  have  laid  down,  and  certainly  none  could  be  more 
just.  Another  much-needed  reform  is  the  improvement  of 
the  buildings  where  assize  and  quarter  sessions  courts  are 
held. 

On  the  South  Wales  circuit  the  only  law  courts  which  are 
worthy  of  the  name  are  in  Cardiff,  and  yet  the  irony  of 
circumstances  is  such  that  they  are  to  be  pulled  down. 

The  Swansea  Criminal  Court  is  all  dock.  And  as  for  the 
others,  they  range  from  concert  rooms  to  apartments  of  the 
first-floor-front  type. 

In  one  town  I  well  know  the  authorities  decided  to  leave 
the  so-called  court  house  alone  and  spend  their  money  in 
building  palatial  slaughter-houses,  or,  as  they  magnificently 
term  them,  "  abattoirs." 

And  all  over  the  country  the  same  state  of  things  is  to  be 
found,  and  affords  but  another  instance  of  the  indifference 
to  change  which  is  the  distinguishing  feature  of  our  criminal 
system. 
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CHAPTER  XII. 

SUMMARY  OF  REFORMS. 

I  SHALL  now,  in  conclusion,  summarise  the  reforms  which  are 
urgently  needed  in  our  criminal  system. 

Judges  and  Criminal  Courts. 

The  Treasury  should  provide  proper  law  courts  in  every 
county,  the  local  authorities  being  compelled  to  pay  a  reason- 
able sum  towards  the  cost. 

Assizes  should  be  more  frequently  held. 

The  judges  of  assize  courts  and  the  recorders  of  county  and 
borough  courts  of  quarter  sessions  should  be  appointed  by  the 
Lord  Chancellor,  and  their  salaries  should  be  fixed  and  paid — 
as  in  the  case  of  High  Court  and  county  court  judges — by  the 
Treasury, 

The  unpaid  (criminal)  bench  of  quarter  sessions  should  be 
abolished,  and  their  present  functions  discharged  by  paid 
recorders.  The  presidents  of  all  the  criminal  courts  should  be 
selected  from  barristers  who  are  well  versed  in  the  practice  of 
criminal  courts.  In  order  to  obviate  the  undue  depletion  of 
the  bench  of  the  High  Court  of  Justice,  certain  judges  should 
be  appointed  for  the  sole  purpose  of  sitting  at  criminal  assize 
courts  and  in  the  court  of  criminal  appeal.  Whether  such 
judges  should  be  allotted  to  definite  localities,  as  is  the  case 
nowadays  with  recorders  of  borough  sessions,  or  form  a  body 
of  travelling  justices  of  assize,  is  a  matter  of  detail  I  shall  not 
attempt  to  work  out ;  it  would  probably  be  found  desirable 
to  adopt  the  county  court  principle,  and  appoint  such  judges 
to  particular  circuits. 


60  THE  LIBERTY  OF  THE  SUBJECT. 

Appeals. 

Any  person  convicted  of  a  crime  in  any  of  these  courts 
should  be  entitled  to  appeal,  on  the  merits  of  his  conviction 
as  also  on  the  law,  to  a  divisional  court  of  the  King's  Bench 
Division. 

The  judges  of  that  court  should  be  three  in  number,  and 
should  be  selected  from  the  judges  of  criminal  courts,  who 
should  sit  for  the  purpose  of  hearing  such  appeals  in  the  in- 
tervals of  assizes. 

The  powers  of  that  court  should  be  those,  mutatis  mutandis, 
of  the  present  (civil)  court  of  appeal,  which  would  enable  it  to 
hear  evidence — if  thought  necessary — to  modify  or  quash  a 
conviction,  alter  a  sentence,  or  order  a  new  trial,  or  deal  in  any 
way  it  deemed  right  with  the  proceedings  and  judgment  of  the 
court  appealed  from. 

Any  appellant  in  a  criminal  case  should  be  bound  to  give 
moderate  security  for  the  costs  of  his  appeal,  unless  the  judge 
at  the  trial  or  the  court  of  appeal  decided  to  dispense  with  it, 
or  unless  the  sentence  imposed  at  the  trial  was  death,  when  no 
security  should  be  demanded. 

The  decision  of  the  court  of  criminal  appeal  should  be  final. 
A  judge  at  a  trial  should  be  empowered  to  reserve  a  point  of 
law  for  the  consideration  of  that  court,  which  should  take  the 
place  of  the  present  Court  for  the  Consideration  of  Crown 
Cases  Keserved. 

Procedure. 

The  laws  of  criminal  procedure  should  be  codified. 

In  effecting  codification  all  ancient  technicalities  and 
dilatory  distinctions  should  be  swept  away,  and  a  code  of 
rules  framed  which  would  provide  for  the  due  and  speedy 
trial,  on  the  merits,  of  a  charge  against  a  prisoner.  All 
proceedings  in  these  courts  should  be  commenced  by  an 
indictment  or,  in  the  case  of  alleged  homicide,  by  a  coroner's 
inquisition. 

An  indictment  should  be  the  succinct  reduction  into  plain, 
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understandable  language  of  the  charge  preferred.  No  in- 
dictment should  be  preferred  except  by  the  direction  of  a 
police  court  or  the  authorisation  of  a  judge  of  assize  or  recorder 
of  quarter  sessions.  The  criminal  functions  of  a  grand  jury 
should  be  abolished.  The  laws  of  evidence  in  criminal  cases 
should  be  revised,  and  the  present  latitude  of  cross-examina- 
tion restricted.  The  effect  of  the  Criminal  Evidence  Act, 
1898,  should  be  specially  considered  with  a  view  to  modifica- 
tion, and  provisions  should  be  inserted  in  it  to  prevent  a 
refusal  on  the  part  of  a  prisoner  to  give  evidence,  being  inter- 
preted by  a  jury  as  conclusive  evidence  of  his  guilt.  If  it  is 
not  found  feasible  to  insert  such  provisions,  the  Act  should  be 
repealed.  Counsel  should  be  instructed,  by  the  court  or  the 
officials  responsible  for  the  conduct  of  prosecutions,  for  the 
defence  in  all  cases  where  the  accused  does  not  give  notice  of 
his  intention  to  retain  counsel  personally,  and  the  costs  of 
such  and  also  the  whole  of  the  taxed  costs  of  the  defence  should 
be  paid  as  in  prosecutions. 

All  jurors  should  be  paid  their  travelling  and  lodging  ex- 
penses, and  compensation  for  loss  of  time  on  the  same  scale 
as  witnesses  are  now  paid.  No  challenge  to  a  juror  should  be 
allowed,  except  for  good  cause,  shown  to  the  satisfaction  of 
the  judge  or  recorder  at  the  trial,  and  disallowance  of  a 
challenge  should  be  a  ground  for  an  appeal. 

Criminal  Law. 

The  criminal  law,  that  is,  the  whole  of  the  laws  creating 
and  punishing  and  otherwise  dealing  with  criminal  offences, 
should  be  submitted  to  a  Royal  Commission,  who  should  be 
charged  with  the  codification  of  such  law. 

The  aim  of  the  codifiers  should  be  to  reduce  ancient  laws, 
existing  statutes,  and  judicial  decisions  to  a  series  of  specific, 
plainly  expressed  rules  in  conformity  with  the  social  neces- 
sities of  the  present  time,  and  consequently  free  from  its 
present  defects  which  date  from  the  Middle  Ages  and  even 
more  remote  times. 
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Punishment. 

The  punishment  of  death  should  be  abolished  in  all  cases 
but  high  treason  and  murder — other  than  infanticide  and 
constructive  murder. 

Whipping  or  flogging  should  be  made  a  permissible  punish- 
ment in  all  cases  of  forcible  outrage  of  women  or  children ; 
any  attempt  to  commit  a  crime  which  is  attended  with 
violence,  or  the  administration  of  stupefying  drugs,  and  any 
aggravated  assault  on  male  or  female ;  in  all  other  cases  it 
should  be  statutorily  abolished.  Police  supervision  should  be 
abolished,  but  the  law  which  allows  a  heavier  sentence  to  be 
imposed  on  an  offender  after  a  previous  conviction  should  be 
extended  to  all  offences. 

The  ticket-of-leave  system  should  be  abolished,  and  no 
remission  of  punishment  allowed  merely  on  the  ground  of 
good  behaviour  in  prison,  whether  local  or  convict. 

The  distinction  between  penal  servitude  and  imprisonment 
should  be  examined  with  a  view  to  its  abolition. 

The  treatment  of  habitual  criminals  should  be  considered 
for  the  purpose  of  ascertaining  whether  it  is  desirable  to  deal 
with  such  punitively,  or  to  treat  them  as  criminal  lunatics. 

Insanity. 

The  laws  dealing  with  insanity  should  also  be  revised,  and 
no  one  should  be  held  irresponsible  for  a  crime  on  the  ground 
of  insanity  unless,  at  the  time  of  its  commission,  it  is  shown 
that  the  offender  was  unable  to  appreciate  the  nature  of  his 
act. 

Children. 

Children  under  the  age  of  sixteen  should,  in  the  first  instance, 
be  tried  for  any  alleged  offence  by  a  specially  constituted 
bench  in  a  place  other  than  a  police  court,  and  should  not  be 
tried  on  indictment  unless  such  court  deemed  it  desirable  to 
commit  for  trial.  Reformatories  and  industrial  schools  should 
be  entirely  remodelled,  and  be  managed  by  those  who  have 
been  trained  in  the  management  of  refractory  children^ 
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The  few  recommendations  I  have  set  out  above  are  merely 
general  suggestions  of  reform,  and  should  be  read  in  connection 
with  the  remarks  I  have  made  in  the  previous  chapters. 

It  is  impossible  within  reasonable  limits  to  do  more  than 
point  out  the  necessity  for  reform  and  indicate  the  manner  in 
which  it  may  be  effected.  If  I  have  succeeded  in  accomplish- 
ing these  purposes,  I  have  done  all  that  I  set  out  to  do. 
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